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Niagara Peninsula Conservation Authority 
FULL AUTHORITY MEETING MINUTES 

 
February 19, 2014; 7:00 pm. 

3292 Sixth Avenue; Jordan, ON   Ball’s Falls Centre for Conservation -Elgin Room 
 
 
MEMBERS PRESENT:  B. Timms (Chairman)  
    A. Jeffs (Vice-Chair) 
    B. Baty 
    S. Beattie 
    C. D’Angelo 
    D. Dick  
    D. DiFruscio  
     D. Joyner  
    B. Steckley  
    B. Sharpe 
 
 
MEMBERS ABSENT:  T. Dalimonte (regrets) 
    T. Easton (regrets) 
    B. Maves (regrets) 
    D. Ransom (regrets) 
       
  
STAFF PRESENT: T. D’Amario, CAO/Secretary-Treasurer 
 P. Graham, Director, Watershed Management 
 D. Barrick, Manager, Operations 
 M. Stack, Supervisor, Marketing and Community Relations 
 Suzanne McInnes 
 Cathy Kaufmann, Accounting Supervisor 
 Dave Drobitch,  
 Lee-Ann Hamilton, 
 Mike Boyko 
 Michael Reles 
 L. Conte, Recording Secretary 
 
     
OTHERS PRESENT: Michael Passero, Anthony Kaluzny, John Bacher, Stefanos 

Karatopis, Albert Garofalo, John Richmond, Andy Fevez, Jerry 
Lemick, Mark Barnfield, Sharon Vanderloos, Don Smith, Len 
Aarts, Mike MacIntyre, Bev Lepard, Allen G. Bunyan, Tom & Lisa 
Staton, Tom Coutsin, Bob Highcock, Klara & Katleya Young-Chin, 
Glenn Robins, Alderman Ted Hessels, Gerry Prentice, Greg & 
Erika Furney, Fiona McMurran, C.A. & Herb Haeberle, Rob Houle 
(Sun Media), Rob Diermair, Jim Honey (Treasurer Niagara 
Landowners Assoc.) Don Wiley, Dave Drobitch, Mark Neufeld, 
Frank Belcher, Trudy Janie, Doug Draper. 
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ROLL CALL: 
The Chairman called the meeting to order at 7:09 p.m. and welcomed all in attendance.    
  
DECLARATION OF CONFLICT OF INTEREST 
No conflict of interest declared. 
  
BUSINESS: 
 
(1) MINUTES – 55th Annual General Meeting – January 15, 2014   
 
The following resolution was presented; 
 
 FA-19-14 
 Moved by: S. Beattie  
 Seconded by: D. Joyner 
 

THAT: the minutes of the 55th Annual General Meeting held January 
15, 2014 be received and approved as printed  

“CARRIED” 
 

 
MINUTES – Full Authority Meeting – January 15, 2014   
 
The following resolution was presented; 
 
FA-20-14 
Moved by: B. Steckley  
Seconded by: B. Baty 
 
THAT: the minutes of the Full Authority Meeting held January 15, 2014 

be received and approved as printed 
“CARRIED” 

 
 
(2) Business Arising from the Minutes 
 

April informed the board of her resignation to the CAO selection committee.  B. Timms 
stated this will be addressed under Other Business on tonight’s agenda. 

 
 
(3) Chairman’s remarks 
 
 Chair thanked staff at Binbrook for the hard water crappie fishing derby on February 9th 

that had a great turnout.  Thanks to Brianne for arranging press coverage; the spectator, 
radio and CHCH showed up.  Thanks to Andy Fevez for providing hotdogs and 
hamburgers and the waiting station.  Numerous sponsors provided prizes.  A short you- 
tube video can be found at  http://www.youtube.com/watch?v=DGPZiGi_KiU.   
 
February 17th was Family Day at Ball’s Falls.  Thanks to staff for arranging the events. 
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(4) CAO Remarks 
 

As part of the NPCA’s continued commitment to staff, the practice of holding staff 
meetings will continue at regular intervals. T. D’Amario’s communication included a 
commitment to the staff re-alignment being completed and that the Authority is moving 
forward to fill vacant positions.   

 
 
(5) Continuance of Hearing for swimming pool permit – Report No.05-14 
  

With respect to an application by Michael Passero to construct an in-ground pool at 26 
Hillcrest Ave. St. Catharines; this hearing is a continuance of the hearing initiated at the 
NPCA board meeting of January 15th.  Such continuance resulted from a motion to 
adjourn the hearing process to allow staff to provide more information.  Chair, B. Timms 
reminded the hearing parties of the following;  
 
In order to ensure fairness, only board members who were present for the hearing 
initiated on January 15 may participate in this continuance hearing and vote on matters 
pertaining to the application.  In addition, Chair Timms read the Conservation Authorities 
Act Section 28 (12). 
 
P. Graham presented Report No. 05-14 which provided a comparative analysis, namely 
38 Hillcrest Ave. whereby a permit was issued by NPCA with setback requirements prior 
to the implementation of O.Reg 155/06, where NPCA did not have jurisdiction to regulate 
valleylands.   
 
A site inspection was conducted by NPCA staff; determining site should lie along the 
valley side edge or plateau.  Staff reassessed the application referencing NPCA Policy 
Section 3.25.4 which states that development (including swimming pools) will “be 
considered in cases of unusual circumstances where an Existing Lot of Record contains 
insufficient depth to accommodate required setbacks and a Geotechnical Investigation 
reveals that some infringement within the setback area, together with mitigative 
measures can be accommodated on-site while maintaining bank stability and will result 
in no adverse long term environmental impacts”.    
 
NPCA staff has approved Mr. Passero’s application with the conditions outlined in the 
report.   

 
Questions from Board 
• B. Baty inquired about the second condition set – what size conduit and pipe will be 

used for drainage.  P. Graham responded there are various ways to address the 
drainage condition; however, this has not been established at this time. 

 
• With regards to condition no.1, member D. Dick inquired whether Genivar would be 

conducting the inspection and confirming the geotechnical report.  P. Graham 
responded that this too has not yet been determined. D. Dick believes it would be 
prudent to utilize an Engineering firm with like expertise other than Genivar as this 
could pose a conflict of interest.  P. Graham agrees this would add validity to the 
geotechnical report. 

 
• Mr. Passero was invited to respond to staff recommendations outlined in report no. 05-

14, and stated that he agrees with the recommendations and is happy to work with 
NPCA to ensure compliance.  
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The following resolution was presented; 
 
FA-21-14 
Moved by:  B. Baty 
Seconded by:  S. Beattie 

 
THAT: Report No. 05-14 be received for information purposes, further 

to Report No. 01-14, and that Application No. Reg. 07.13.131 for 
permission to construct an in-ground swimming pool on the 
valley slope of Twelve Mile Creek be approved with the 
following conditions, as indicated in Genivar’s Slope Stability 
Assessment Results Report dated September 6, 2013: 
 
1) The pool excavation shall be inspected by a Geotechnical 

Engineer to confirm the assumptions of the geotechnical 
report (Attachment 7) and to confirm that suitable native 
soils are present at depth. 

 
2) It is imperative that all drainage, including potential pool 

leakages, associated with the development shall be 
directed to the base of the slope to limit the potential for 
excessive slope erosion or slope failure. 

 
3) Vegetation shall be replaced and maintained following 

construction. 
‘CARRIED’ 

 
 

(6) Strategic Plan – Report No. 06-14 
 

T. D’Amario stated that the final draft of the Strategic Plan was produced as a result of 
public meetings held and the comments received.  The final draft was posted on our 
website to allow the public to review it and invited to attend tonight’s meeting for 
discussion. 
Staff recommends a communication plan be adopted should this final draft be accepted. 
 
Delegations: 
Anthony Kaluzny  -  Mr. Kaluzny spoke about federal land patents and stated that a land 
patent holds the final say as intended by the Crown. Documents submitted to NPCA are 
attached. 
   
Stefanos Karatopis  -  Mr. Karatopis noted that the public was not given proper notice of 
this meeting–and submitted a document from the MNR – Crown Land Management 
explaining land tenure; a Fact Sheet from the Ontario Ministry of Agriculture and Food  
and Ontario Supreme Court of Justice decisions regarding crown patent.  Documents 
have been appended. Fact Sheet; MNR; Crown; Hokin2001. 
  
Dr. John Bacher  -  Dr. Bacher noted NPCA made a policy change and stated that during 
the strategic plan process a decision was made by the NPCA board to stop all watershed 
planning, in clear violations of the Regional Council approved NWQPS.  No watershed 
plans had been developed for Big Forks Creek, Grimsby, Lincoln and the urban parts of 
St. Catharines outside the Twelve Mile Creek watershed.  Two watershed plans were 
suspended mid-way and not completed.  These were the watershed plans for the Ten 
Mile, Beaverdams Creek and Shriners Creek and the Lower Welland River. 



P a g e  | 5 
 F u l l  A u t h o r i t y  M e e t i n g  –  F e b r u a r y  1 9 ,  2 0 1 4  

 

J. Bacher further stated that the Strategic Plan should not handcuff the NPCA from 
acquiring lands within urban boundaries and in designated provincially significant 
wetlands.  Some of our most vulnerable natural areas, as shown by the NPCA’s own 
Nature Forever inventory, are exactly these areas. (submission attached) 
  
Albert Garofalo  -  Mr. Garofalo highlighted his concern on page 16 of the Strategic Plan 
regarding the wording around disposal of public recreational lands and suggested it be 
removed from the plan.  (submission attached) 
 
Chair, Timms asked if anyone else in the hall wished to come forward and speak on the 
draft strategic plan.  No one else came forward and Chair Timms thanked all the speakers 
and asked that each leave their notes with staff and that their concerns would be recorded.  
 
Comments by Members: 
 
• Member C. D’Angelo concurred with a comment made by J. Bacher regarding the 

watershed and stated it’s a valid point to include the Ten Mile in the assessment 
management. 

 
• Member B. Sharpe is supportive of the communications plan presented and the draft 

Terms of Reference for the Community Liaison Committee, however noted a concern 
in the language on page 16 of the draft plan. Sharpe is not in agreement with how the 
criteria may be interpreted and recommends that the word “disposal” be removed from 
the new acquisition and disposal criteria.  Sharpe reasoned that it doesn’t need to be 
there since disposal is actually a transfer of, or in partnership with.   We need to make 
this clear by removing the word “disposal” and thus proposed an amendment.  The 
following motion was presented; 

 
FA-22-14 
Moved by:  B. Sharpe 
Seconded by:  C. D’Angelo 
 
THAT: the word “disposal” be removed on page 16 of the Draft 

Strategic Plan under the new acquisition and disposal criteria. 
 
Member B. Baty stated that should there be an intent to dispose of property, that intent 
should be made public prior to disposing any property.  Chair, Timms stated this is a 
direction to staff and further stated that any proceeds should go to the land acquisition 
reserve fund.  Timms noted that there may be a surplus property that will not serve the 
Authority’s mandate and thus may require a transfer / disposal.  
 
Member DiFruscio is not in favour of disposing any CA property but believes these should 
be enhanced and we should look to acquire more. 
 
Member D’Angelo was interested in amending the plan to continue developing the 
watershed plans specifically for the Ten Mile Creek however is unclear where that fits into 
the plan.  Member Sharpe clarified that with a Community Liaison Advisory Committee 
(CLAC) in place, we have the framework and it would be appropriate to refer the 
watershed plan recommendation to the committee and that can be determined at a later 
date.  D’Angelo concurs that CLAC will be the appropriate venue to channel this through.  
 
MOTION WAS CARRIED. 
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The board resolved to the following; 
 

FA-23-14 
Moved by:  D. Dick 
Seconded by:  S. Beattie 
 
That: the FINAL DRAFT (4) STRATEGIC PLAN be approved as 

amended, and  
 
 that staff begin the preparations for rollout as outlined in the 

communication plan; and  
 
 that the DRAFT Terms of Reference for the formation of the 

Community Liaison Advisory Committee be approved with the 
resolved amendment. 

 
“CARRIED” 

 
Member DiFruscio would like his concern for enhancing wildlife to be noted by the CLAC.  

 
 
(7) 2013 Budget Year-End Report - Report No. 07-14 

 
T. D’Amario reviewed the 2013 unaudited year-end budgets as follows: 
 
Corporate Management had increased expenses in 2013 due to additional consulting 
services to the strategic plan and organizational changes.  HR costs were significantly 
higher in order to implement the organizational structure and the corporate 
communications was adjusted in line with the plan to include additional staff. 
 
Watershed Management – increased costs with the Niagara Children’s Water Festival 
were offset by revenues in partnership with Niagara Region.  Revenues for the Floodplain 
Regulations, Municipal and Development Plan Input & Review allow for surpluses to be 
reallocated.  The Watershed Report Card costs require a general levy allocation as there 
were no external revenues to offset this cost. 
 
Conservation Land Programing – Levy savings in some programs and the overall 
expenditure budget savings can be used to offset the user fee shortfall budgeted.   
 
Land Acquisition – There was no land purchased in Hamilton during 2013 with $100,000 
being allocated to the reserve fund.  The St. Johns Centre purchase and survey in Niagara 
Region was completed with a year-end total acquisition fund balance of $1,857,330.  
 
There is an overall increase in the General Operating Contingency to allow for the 
anticipated completion of the organizational structure.  

 
• Member C. D’Angelo asked where the OPG reserves are located.  C. Kaufmann 

responded that it does not show up in this report but will be reflected in the audited 
financial statements. 
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The following resolution was presented; 
 
FA-24-14 
Moved by:  S. Beattie 
Seconded by:  A. Jeffs 
 
THAT: Report No. 07-14 regarding the 2013 Current and 

Capital/Project Budgets – Unaudited Year End be received; 
and  

 
 That the recommended appropriations be approved and 

submitted to the NPCA Auditors in preparation of the 2013 
Audited Financial Statements. 

 
‘CARRIED’ 

 
 

(8) 2014 – Fees Schedule– Report No. 08-14 
 

D. Barrick highlighted some changes to CA fees.  Day use, pavilion rentals, seasons 
passes and Binbrook CA remain unchanged, however a slight increase in camping fees 
at Long Beach and Chippawa Creek is recommended at this time due to the demand for 
30 amp electrical service upgrades and to keep costs in line with private park operators.  
Comparisons have been provided to the board. 
  
The following resolution was presented; 
 
FA-25-14 
Moved by:  B. Baty 
Seconded by:  B. Steckley 
 
THAT: Report No. 08-14 regarding the 2014 Conservation Authority 

Fee Schedule be approved. 
 

CARRIED 
 
 
(9) Borrowing Resolution  -  Report No. 09-14 

 
T. D’Amario stated that our financial institution requires an annual resolution from the 
Authority to allow borrowing funds as may be required.  While it is not anticipated that we 
will be required to borrow funds for the 2014 budget year, the necessary approvals need 
to be in place should the need arise.  The maximum borrowing amount is in the amount 
of $800,000 and requires the signatures of both Chair & CAO. 

 
The following resolution was presented; 

 
FA-26-14 
Moved by:  B. Sharpe 
Seconded by:  C. D’Angelo  

 
THAT: WHEREAS Section 3(5) of The Conservation Authorities Act 

authorizes Conservation Authorities to borrow such monies 
as may be required until the payment of any grants and 
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levies;  and 
 

WHEREAS the Niagara Peninsula Conservation Authority 
deems it appropriate to borrow such sums, with the total 
borrowed amount not to exceed $800,000 at any one time in 
the year of 2014 to meet approved administration, 
maintenance and capital expenditures; 
 
NOW THEREFORE BE IT RESOLVED that the Niagara 
Peninsula Conservation Authority be authorized to borrow 
from time to time from the Bank of Montreal by way of 
overdraft as per a Bank of Montreal overdraft agreement 
executed and signed by the Chairman and the Secretary-
Treasurer of the Niagara Peninsula Conservation Authority, 
with the total amount not exceeding $800,000 at any one time 
in 2014 to meet approved administration, maintenance and 
capital expenditures. 

“CARRIED” 
 
 
(10) Policy Resolutions  -  Report No. 10-14 
 

T. D’Amario noted that we have two policy statements currently in place that require 
reaffirmation on an annual basis for the Corporate Health and Safety Policy Statement and 
Regulation No 30 – Workplace Violence & Harassment Prevention Policy.  No change is 
recommended at this time. 

 
FA-27-14 
Moved by:  D. Joyner 
Seconded by:  A. Jeffs  
 
THAT: the Health and Safety Policy Statement and Regulation No 30 

on Workplace Violence & Harassment Prevention Policy be 
reaffirmed and moving forward, that these policy statements 
be implemented on an annual fiscal calendar year basis. 

“CARRIED” 
 
 
(11) Project Status Report – Report No. 11-14 
 

• Member A. Jeffs asked for an update to the extensive work required to the lagoon at 
Long Beach camp ground.  T. D’Amario responded that we received MOE approval 
and D. Drobitch further responded that an Engineering assessment was conducted 
at the request of the MOE.  AMEC Consulting made three recommendations, two of 
which have been completed and one left to address. 

 
• A. Jeffs raised a question regarding the FCM tours to be conducted on NPCA 

properties.  B. Baty noted that he has brought this to staff and will work to prepare a 
presentation to the board.  He noted that there may be a challenge conducting the 
tour in both official languages.   

 
• A. Jeffs inquired about whether NPCA can deny access to the Gord Harry Trail for 

the purpose of installing wind turbines. T. D’Amario responded that as a private land 
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owner, staff must request board approval. 
 
• With regards to the continuance hearing for Mr. Passero, C. D’Angelo noted that  

Genivar has also conducted work for NPCA and questioned if there is a conflict of 
interest. T. D’Amario stated that we can make recommendations with the wording in 
our policy and report back to the board. 

 
 

FA-28-14 
Moved by:  D. Dick 
Seconded by:  C. D’Angelo  
 
THAT: Report No. 11-14 outlining the status of Authority projects / 

programs is received for information  
CARRIED 

 
 
(12) Correspondence 
 

Correspondence submitted by Minster of Transport with regards to the 20 year 
agreement between SLSMC and the federal government.  Also, circulated to the board 
was correspondence from Gordon McNulty and Donna Cridland with comments to the 
Draft Strategic Plan. (Copy attached) 
 
The following resolution was presented;  

 
FA-29-14 
Moved by:  B. Baty 
Seconded by:  D. DiFruscio  

 
THAT: the correspondence be received for information. 

 
CARRIED 

(13) Other Business 
 
• Member DiFruscio is concerned about the endangered species of the Monarch 

Butterfly.  Can our Conservation areas allow for the planting of milkweed which is 
necessary for the survival of this species? DiFruscio suggested staff prepare a report 
and send a letter to Conservation Ontario to conduct a study in Ontario and have all 
Authorities in Ontario participate in this initiative to save the Monarch Butterfly. 

 
FA-30-14 
Moved by:  D. DiFruscio 
Seconded by:  B. Baty  

 
THAT: staff research and report to board on the monarch butterfly 

and the milkweed plant, and  
 
 That a letter be sent to Conservation Ontario requesting their 

involvement in support of the Monarch butterfly. 
 

CARRIED 
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• Member C. D’Angelo noted that the “Butterfly Conservatory” in Niagara Falls, owned 
and operated by Niagara Parks has an expert in this area and suggested staff consult 
with Niagara Parks.  Member B. Steckley is involved with a group in the Fort Erie area 
and this group is looking into the habitat and location affecting the Monarch Butterfly.  
Member B. Sharpe suggested this is a good partnership opportunity. Member B. Baty 
suggested we look at public outreach programs to raise awareness. 

 
• Member A. Jeffs resigned from the CAO Selection Committee and as such the 

committee requires a replacement.    Member D. DiFruscio has volunteered to sit on 
the CAO selection committee.   

 
 The following resolution was presented; 
 

FA-31-14 
Moved by:  B. Sharpe 
Seconded by:  B. Steckley  

 
THAT: the Board accept A. Jeffs’ resignation from the CAO selection 

committee and add member D. DiFruscio to the committee. 
‘CARRIED’ 

 
 
With no further business, the following resolution was presented; 
 
FA-32-14 
Moved by:  D. Dick 
Seconded by:  B. Baty 
 
THAT: the meeting move in-camera to discuss violations, status on 

forestry by-law and land acquisition(s). 
‘CARRIED’ 

 
 

(14) In Camera 
 

(a) Violations / Regulations Status  (no report) 
 
(b) Forestry By-law Status  (no report) 
 
Communications summary provided and no update at this time. 
 
 
FA-33-14 
Moved by: B. Baty  
Seconded by: D. Dick 
 
THAT: oral reports on violations, forestry by-law be received and 

look for recommendations at the next board meeting. 
“CARRIED” 
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(c) Land Acquisition  
 
Chair, B. Timms declared a conflict of interest on Item 1 of the in-camera land 
acquisition discussion and requested that the record show he did not participate due to 
having received a campaign contribution.  Vice-chair A. Jeffs presided over the following 
session. 

 
1. Report No. CR-12-14        Resolution No. FA-34-14 

“CARRIED” 
 

2. Report No.  CR-13-14  -  Resolution No.  FA-35-14 
“CARRIED” 

 
The following resolution was presented: 
FA-36-14 
Moved by: B. Baty 
Seconded by: B. Sharpe 
 
THAT:   meeting rise from in-camera with report. 

“CARRIED” 
 

The following resolution was presented: 
FA-37-14 
Moved by: S. Beattie 
Seconded by: B. Baty 
 
THAT: members vote to direct staff as discussed in closed session 

on property matter 1. 
“CARRIED” 

 
Recorded Vote: in favour 9;  opposed 0  Note:  B. Timms abstained from this vote.   
(attached recorded vote) 

 
 
ADJOURNMENT 
 
There being no further business, the following resolution was presented: 

 
FA-38-14 
Moved  by:  B. Steckley 
Seconded by: B. Timms 
 
THAT: this meeting is now adjourned.   
 Received at 11:45 p.m. 

 “CARRIED” 
 
         
 

     
 
Lisa Conte, Recording Secretary  D. Bruce Timms, Chairman    


	February 17th was Family Day at Ball’s Falls.  Thanks to staff for arranging the events.




Delegation to the NPCA board, Feb. l9th, 2014-02-lg


Mr. chair, board members, NPCA staff and the general public, thank you for the
opportunity to speak to you regarding the Strategic Plan that will be voted on today.


First I want to start out by thanking board member, Brian Batty for insisting that the
changes from the Draft 3 Strategic Plan be highlight so the general public can be made
aware of what has changed with the Final Draft 4.


I would also like to that Mary Stack for sending an email notice of the changes with a
link to the new final draft for board approval.


However, in according to that email "changes from the DRAFT (3) Strategic Plan were to
be highlighted in Magenta."


In fact, they are not all highlighted, if you go to page 16, the first paragraph, under
Phase 1: the word "Secure" board approval was removed and replaced with "initiate"
board approval but the author of this updated draft plan failed to highlight this change in
magenta.


Further: the word "process" was then added but not highlighted, - also in the hrst
sentence and only the four words in.


I could go on... the word acquisition was removed and now reads "management" but
again - not highlighted.


But perhaps most troubling is on page 4 of the strategic plan in the first paragraph, which
is a direct quote from Section 20 of the Conservation Authority Act, the word
"restoration" has been removed.


This section also erroneously quotes the old date of the fisheries act which should be
updated to the new act of 2012.


From the outset this plan and the process to legitimize it has been called into question,
The highlighting of the draft changes in magenta cannot even be accomplished properly.
According to past board meeting minutes, the consultant hired to write this report has
even lost the confidence of a number of board members. Not to mention, over 46letters
were sent in to the board by concerned citizens, organizations and government ministries
in objection to this plan - specihcally, to the wording around the disposal of public
recreational lands on page 16.


In my view, the changes in Draft 4 are just illusions. . . according to my reading of this
document the status quo of the land acquisition and disposal plan has been left as
originally proposed. Did the board not read any of the 40 something letters that were sent
in regarding this? V/hy not simply remove page 16 from this contentious strategic plan.
Or simply remove the word "disposal".







I would like to speak a bit in reference to the newly created:
New Acquisition Disposal Criteria that just appeared in this fourth draft.
#1: Is the property outside the urban area?


Do you intend to preserve or acquire only areas in or outside of the urban area?? This is
not clear in the plan?


#22 ls the property already protected through legislation?


Legislation, for instance, protecting Provincially Significant Vy'etlands only protects the
wet areas, not uplands.
Do you propose to sever off the wetlands on your properties and sell just those??


#3: Are there other organizations that may be more appropriate recipients of the
property?


All is can say is, how can the CA now be considered an "appropriate recipient" of any
property?


Many questions outlined in my letter to the board of directors remain. For instance:


Will all proposed disposal or disposition of lands first be offered to a local land trust (e.g.
Niagara Land Trust), land conservation organization (e.9. Nature Conservancy of Canada),
or municipality/region or county within which the lands are located for the continued use as
recreational lands ensuring the protection of natural heritage features and the protection of open
space and natural land cover?


Where GA lands have been acquired through transfer of deed from the Nature
Conservancy of Canada, willthese lands automatically be returned to that organization?
Where public funds were used to purchase these lands willthe proposed disposition be circulated
to the Nature Conservancy for approval? lt is assumed these properties were transferred to the
CA with the intent of protection, not for resale.


Where lands have been acquired through a donation or bequest of land to the GA and
protect environmentally significant features, how will the original intent of this gift be
honoured? Will the family who donated the property be given first right of refusal?


When the disposition involves any lands where the Ministry of Natural Resources (MNR)
provided fundlng for the acquisition of the subject lands, will the proposed disposition be
circulated to the Ministry for approval as outlined in MNR's Policies and Procedures for
the Disposition of Gonservation Authority Lands?


lf lands are sold will the proceeds of the sale remain in the land acquisition budget or will
it go into the general budget?


#5: Is the acquisition/or disposal clearly within the statutory mandate of the NPCA?


Well I went to the NPCA web site to look atthatmandate. It states: The legislative
mandate of the Conservation Authority, as set out in Section 20 of The Conservation
Authorities Act, is to establish and undertake programs designed to further the







conservation, restoration, development and management of natural resources. The NPCA
fulfills this mandate by advocating and implementing programs that provide for the
acquisition of conservation and hazard lands and enhance the quality of life in its
watershed by using its lands for regional recreation, heritage preservation and
conservation education. Nowhere in this mandate does it advocate the disposal of lands.
Why would a CA acquire lands and then dispose of them?


The land holdings of the NPCA represent a considerable percent of natural cover in their
jurisdictional area and contribute to forest cover targets for the region.


Why isn't meeting a certain percent forest cover in the watershed a specific land
acquisition disposal criteÅa?


The history of the Conservation Movement in fact has a lot to do with forest cover, The
beginnings of Conservation Authorities in this province are rooted in land acquisition and
reforestation. A quick look back at the history tells us:


As early as 1879, the Ontario Fruit Growers Association tabled a report recognizing the
importance of "the planting of forest trees,... [in] forming a preventative against drought
and devastating floods." At their 1880 meeting, it was stated, "if something is not. . .


done... we shall... inhabit... an unfruitful region." (source: Riley, John L. The Once and
Future Great Lakes Country. 2013).


Businessmen in NY State observed the threat of deforestation and poor planning and in
1885 helped to enact legislation to protect the Adirondacks, the headwater source of NY
Cities drinking water and the Erie Canal. Wise planning and legislation is credited with
saving their drinking water source, and stopping their canal and its reliant coÍtmerce
from drying up,


By the 1900's deforestation and poor planning was being linked to water issues and
changes in the local climate. In 1879, Toronto Engineer, Kivas Tully - the Architect of
the old St. Catharines and Welland Court Houses, attributed the lowering of Lake
Ontario's water level to forest clearing and, in 1904, documented the link between the
decline in precipitation and lake levels, and the increase in temperature, to deforestation.
(source: Riley, John L. The Once and Future Great Lakes Country. 2013).


This set the stage for EdmundZavitz, a native of the NPCA watershed, and the father of
reforestation in Ontario. This fantastic story is well told by author John Bacher's in his
recent book "Two Billion Trees and Counting: The Legacy of Edmund Zavitz". In 1904
Zavitz reported to the province that only 15% of woodland remained in the settled
townships of southern Ontario.


A bit farther north in Ontario, and the people there fared even worse, the lack of wise
planning, overcutting and farming of marginal lands caused the government to buy back
the land sold to settlers and remove the "degenerating population" from the ravages of the
unregulated landscape (Riley, John L. The Once and Future Great Lakes Country. 2013).







In the face ofthese threats, the province knew they could not reforest all these lands
alone, so they passed the Counties Reforestation Act in 1911 asking local authorities to
help. Zavitz's work led to a number of public tree nurseries that stocked tens of
thousands of acres of private, provincial, county and then Conservation Authority lands.
The nurseries he helped establish continued up until the 1990's, when closed by the
Ontario Conservatives under Mike Hanis.


In 1941 , the Guelph Conference was held to discus Conservation and Post-War
Rehabilitation. This brought together the best minds of the time. The goal was clear
"Replacing the unplanned individualistic exploration of the past hundred years by
planned management based on knowledge and recognizing public as well as private
interest." (source: Riley, John L. The once and Future Great Lakes Country, 2013).


From this, a survey of the Ganaraksa watershed was conducted to set a standard for such
reports region wide. The report identified lands that should be conserved, bought and
planted, and the man power and funds needed to do so.


Three years later, the Ontario Government acted on the recommendations of the
Ganaraska report and combined this approach with that of the Grand River Commission
Act of 1938 to create and pass the Conservation Authorities Act in Ig46,mandating
communities that shared watersheds to pursue their own conservation priorities (source:
Riley, John L. The Once and Future Great Lakes Country. 2013).


So, going back to New Acquisition Disposal Criteria #5 of the final draft of the
strategic plan: Is the acquisition/or disposal clearly within the statutory mandate of
the NPCA?


What does this board think the statutory mandate of the NPCA is?


I think this board is on the wrong side of history. Time will tell.


Election time is near and the elected members of this board will be held accountable for
their decisions.


It is clear that the original and previous boards of the NPCA did great work and left us
with a solid foundation - a living legacy of protected, public, recreational areas. Francis
Goldring, Doug Eliot, Mel Swart and the other original board members that championed
the true mandate of the CA would be rolling over in their graves if they could read the
strategic plan to be voted on today.


What will the legacy of this board be? The public will not stand for the sale of CA lands.


A motion to defer draft.4 of the strategic plan until questions regarding it can be
addressed is the only responsible way forward.








Deed with Dower-Page 3-115


TO HAVtr AND TO HOLD unto the said grantees tlrefr heirs and assigns to and for
their sole and only use forever, &S jOlnf; genantsr And n.t, AStenar¡tr* Ln cgÍüron


SUBJECT NEVERTHELBSS to the reservations, limitations, provisoes and conditions
expressed in the original grant thereof from the Crown.


The saicl grantor COVENANTß with the said grantee ffi THAT she ha s the


right to convey the saicl lands to the said granteq¡ notwithstanding any act of the said


grantor


Al.{D that the said grantee s shali have quiet possession of the said lands free from all


encumbrances.


AND the said grantor COVENANT s with
such further assurances of the said lands as


AND the said grantor COVBNANB with
act to encumber the said lands.


Al.{D the said grantor RELEASEB to the


the said lands.


the said grantee s that
may be requisite.


the said grantees that


ßÍ!e will execute


she ha e done no


said grantee s ALL her claims upon







Subject:


Saker v. Middlesex Centre (Chief
Bu¡lding off¡cial), 2oo1 canlrr 2go8g
(oN s.c.)
Patent does not describe navigable waters in reservations.


Van Diepen v. Thomson,2011 ONSC 2020
(GanLll)
-and-
HER MAJESTY THE QUEEN IN THE RIGHT OF ONTARIO, KEVIN THOMSON, MILDRED
THOMSON and THE PARRY SOUND POWERGEN CORPORATTON


Patent notes navigable waters in reservations.
<ê=' tsÈ>-T


ñ4È '
Legislative Assembly - Debates - Volume 3
March 29,1949 - Page 1463


PUBLIC LANDS ACT


CLERK OF THE HOUSE: 3'd Order; House in Committee on Bill No. 157, "An Act to amend The Public Lands Act," Mr.
Scott.
MR. W. DENNISON (CCF St. David) : Mr. Chairman, may I ask a question on Section 4? I wonder if the hon. Minister (Mr.
Scott) would explain if Section 4 has anything to do wíth land which is not suitable for farming? I wonder if the
department exercises control over the lands they permit to be removed from pine and put into farming. Usually land
that grows red or white pine is not very good for farming.


HON. HAROTD R. SCOTT (PC Minister of Lands and Forests) : Unfonunately, a great many of these lands were
patented before we had control of them. This is land that is already patented. We have nothing more to say whatever
about it except that we control the pine trees on ¡t. We take into consideration where a man has made an attempt to
establish a farm by clearing and putt¡ng in fifteen acres or more. ln that case, we give him back pine. Of course, he
may have owned this land since L880"







Please read the following for your consideration.


From


Saker v. Middlesex Centre


l21l lt is important to note that this rule and the others which form a list of principles, as is noted by
Henry J. at pp. 612,613 D.L.R., apply not only to the issue of proprietary rights but the "right of the
public to use the waters as a highway". In any event, the Rrce Lake, Tadenac and Sfephens y.


MacMillan, [1954] O.R. 133, [19il] 2 D.L.R. 135 (H.C.J.) cases are cases where a finding of
"navigability" did not derogate from an express grant by the Crown of waters and the bed[s] of such
water[s]. Finally, it is important to note that in both the Coleman and Canoe Ontario cases, the issue
of "navigability" was front and centre because, in both cases, the Crown expressly reserved to itself
from the fee all navigable waters found within the land conveyed. This case is therefore
distinguishable on the facts from the Coleman and Canoe Ontario cases, but indistinguishable from
the facts and the results in the cases of the Tadenac Club and Beatty.


l22lFor these reasons, I find that at the material time, 1984, there was no different or "separate
ownership" in the bed of the waterway over the Haskett lands. The applicant fails to qualify for the
exemption and in the result, this application is dismissed. I see no reason why costs should not follow
the result. Costs should be to the Township. lf there is disagreement on the scale or the parties want
me to fix the costs, I may be spoken to.


The point being is that reference to entitlement reverts back to the original time of the patent
regardless of change over time or by influence.


That being said the term on the patent is "Foreve/' it was the intent of the Crown, who at the time had
entitlement of all lands to alienate it's self from property under its domain with reservations. Had the
Crown wanted a lesser term or it to revert back to Government control it would have been stated in
the patent.







Also if successor Governments were to have control over private lands that too would have been
stated in the reservations on the patent. This was not the case.


Van Diepen v. Thomson,2011 ONSC 2O2O
(CanLll)


t1001 Mr. Forth testified that the double heavy line in Exhibit 37 with no PIN for the spaee in
between meant that the land within the two lines was Crown land. His inspection of Exhibits
38 and 39 confirmed his opinion that Martin's Creek was a navigable stream as creeks not
navigable are shown with a single line. This is further confirmed by Mr. Grant's original field
notes showing Martin's Creek as a river outlined by two lines.


[131] The Crown Patent relating to the Lot 26, Concession I in the Township of Christie,
District of Parry Sound states: "Saving, excepting and reserving, nevertheless unto Us,
Our Heirs and Successors, the free use, passage and enjoyment of, in, over and upon
all navigable waters which shall or may hereafter be found on or under, or be flowing
through or upon any part of the said Parcel or Tract of land hereby granted aforesaid,
and reserving also the right of access to the shores of all rivers, streams and lakes for
all vessels, boats and persons, together with the right to use so much of the banks
thereof, not exceeding one chain in depth from the water's edge, as may be necessary
for fishery purposes ."1217


35).


[154] The practical result of the court's finding and declaration is that Mr. Van Diepen and Ms.
Fitzgerald, if permitted by the Crown, would be traversing Crown Land and not the Thomson
property in order to access the Van Diepen property. Subject to the rights and reservations of
the Crown, Mr. Van Diepen and Ms. Fitzgerald could cross freely across Crown Land without
fear of trespassing on the Thomson property and without fear of prosecution for trespass.
While there has been no challenge to this court's jurisdiction to grant declaratory relief, this
court has jurisdiction to grant declaratory relief as found in section 97 of the Courfs of Justice
Acf which states:


The Gourt of Appeal and Superior Court of Justice, exclusive of the
Small Glaims Court may make binding declaration of right, whether
or not any consequential relief is or could be claimed.t26I
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Submission from Dr. John Bacher (PhD)
re Niagara Peninsula Conservation Authority Strategic Plan


ln oDdura[e r"elusal to develop a Suategro rlan tnat actually sets envlronmental protectlon
goals and objectives, such as increased natural habitat and protection of bio-diversity, the
Niagara Peninsula Conservation Authority, Q{PCA), has circulated another version of its
1J,r.-i'o^- I'l"L'r. Tf i¡ iollows a!,rucubj ¡itliice i,cars:luririg rrliiuir iirc i.liC.^r j,¿: i,,;subLow
beaten by the development industry in for attempting to uphold basic conservationist principles.


The most revealing aspect of the NPCA Strategic plan consultations came during a
session in which the consultant in charge of the review made a presentation which dealt with
stafÏng changes. This took place in the meeting held this fall in Thorold at the Four Points hotel.
He lndrcated that those NPCA staTT wnch had the wrong attrtude towards "st¿tkeholders", which
t-- -^^1:+-':^ ^ ^^l^ ---^-.J f^.. J^-.^'l^.^^..^ ^.-J 1l^--^^^.".^ l^--^." -,.:+l^ +1- ^ ^,,r1" --rt


Following the consultant's ptesentation, the Chair of the NPCA Bruce Tirns rose. He
indicated that the discussion of staffing changes was inappropriate and intended to be
confidential. He also indicated that these changes were actually initiated before the Strategic
Plan initiative was launched.


Irrespective of when the stafhng changes were made, Mr. Tims did not deny that staffing
changes were made of the nature described in the consultant's presentation. This illustrates the
bad reality around such code words such as changing the NPCA culture, which perrneate the
document.


At the same time the Strategic Plan consultations were underway the NPCA made a
policy change which appears to violate the 2004 Niagara Regional Water Quality Protection
Strategy (NRWQPS) approved by the Niagara Regional Council. It appears strange indeed that
the NPCA board, the majority of which are themselves Niagara Regional Councillors, would
approve such a decision.


rrccotdtng to tne NPLA s weDslte, a Key goal oÌ the i\KwQPS ls to "complete watershed
plans for all of the watersheds in the Niagara Peninsula Conservation Authority's jurisdiction. "
The nlan also reortired that after heins annroved fìve vears afterwarrls the wafershed nlans harl to
be updatecl to rellect changed sltuatrons.


During the Strategic Plan process a decision was made by the NPCA board to stop all
w'atershed planning, in clear violation of the Regicnal Council approved NRWQPS. ìrlo
v'n'atershed plans had been developed for Big Forks Creek, Grimsby, Lincoln and the urban parts
of St. Catharines outside the Twelve Mile Creek watershed. Two watershed plans were
suspended mid-way and not completed. These were the watershed plans for the Ten Mile,
l::-'::i::: C:::l::nd Shlincr: Crc:1: lnd thc Lc',',':: \L/clllnd p.i';cl.


The pattern of killing watershed planning is made even more disturbing when placed in
the context of the actual development controversies in Niagara. The two watershed plans which
u'ere killed mid-way through the process both dealt with lands of considerable disputes between
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developers and environmentalists. The Ten Mile, Beaverdams Creek and Shriners' Creek
watershed plans involve development two proposed urban boundary plan expansions by the City
of Niagara Falls-one of which, Regional Official Plan Amendment No. 63 is no beforeihe
Ontario Municipal Board. The Lower Welland River watershed plan concerned an OMB dispute
shortly before the Strategic Plan was launched, shortly before the firings described by Mr. Tims
took place.


According to Figure 9, of the still bom Ten Mile, Beaverdams and Shriners' Creek
watershed plan, they lands sought for urban expansion by the City of Niagara Falls are of great
ecological significance. They are identified as an important "meta corridoi" for wildlife
movernent between the Niagara Escarpment and the relatively well forested lands along the
Welland River. If Niagara Falls obtains its wishes to pave over these lands the last stretch of
agricultural and forested lands south of the Niagara Escarpment between the Welland Canal ánd
the Niagara River will be paved over.


Lands of the Lower Welland River watershed plan are also a flash point of controversy
between conservationists and developers. They were subject to an OMB appeal on lands soutir of
Oldfield Road, which was withdrawn on the basis that the Ministry of Natural Resources GvfNR)
be able to have access to the site to conduct a field evaluation. This was done and the subject
lands to the dismay of developers, were re-designated as provincially significant. The area is
comprised of Pin Oak swamp forests, and is rich if vemal pools that provide important breeding
habitat tbr amphibians such as fi.ogs anci salamanclers.


The current text of the NPCA Strategic Plan also caters to developers opposed to the
protection of wetlands south of Oldfield Road in an areaknown as the RamseyRoad V/oodlot.
What is especiallv offensive is that two clauses in the proposed Strategic Planwould discount
'i,i. r''eq ,-,'rrt,¡ hein,¡ qcnl¡irr-rti hr¡ rhe ìrÌÞf-Á í-tnr- rr.lqreo rr-r rhe fer.î thct i¡ ic r¡¡ithi- ,r"hqn
boundaries. The other is that the area is currently designated as a provincially significant
wetland.


Tl., 3 i-,*r,.gi' il.,,.t 
"lt.r,rl.l 'ri. l^*'r.1..,.,if i.1.., ì,iic,l, -Lr,.-.r ovquiriug i¿uds uu..|iu urba¡ ?


boundaries and in designated provincially significant wetlands. Some ofour must vulnerable i
natural areas, as shown by the NPCA's own Nature Forever inventory, are exactly these areas.)
This was witnessed by my own appeal of are-zoning proposal impacting the Ramsey Road
rvoodlot. Wetland protections can be changed in the future. This is often simply because
developer's challenges to these designations are too expensive to be reviewed, óombined with
barriers to access to do studies.


The concept of the disposal of NPCA properties although reworded is continued t'
current version of the Strategic Plan. Existing properties need to be recognized,as core nuffi
areas, part of the important 1 8 per cent of forested habitat, which needs to be expanded. ffi:


The Strategic Plan needs to be scrapped entirely and not revised. The NpCA
instead return to watershed planning, as mandated by the NRWepS.
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Date:


Subject:


Resolution No. FA-37- L4


RECORDED VOTE


Februarv 19. 2014


FullAuthoriW Meetine
Vote to Direct Staff on Propertv No. 1 IREPORT NO.12-141 In closed session


NAME YES NO


Baty, Brian


Beattie, Stewart


D'Angelo, Carmen


Dalimonte, Tony - REGRETS


Dick, Dennis


DiFruscio, Dominic


Easton, Trevor - REGRETS


Jeffs, April Vice-Chair


Joyner, Douglas


Maves, Bart - REGRETS


Ransom, Doug - REGRETS


Sharpe, Barry


Steckley, Bob


Timms, Bruce - Chairman ABSTAINED FROM VOTE


PoN Colborne - VACANT SEAT


TOTALS:


Tony D'Amario, CAO/Secretary-Treasurer
VERIFIED BY:








FACTSHEET M
@ ontario Ministry of Agriculture and Food


INTRODUCTION
Rural Ontario is changing. Farms are increasing in size
and complexity, and fewer people living in rural areas are
farmers. In 2001, farmers made up only l.7o/o of
Ontario's total population of ll.4 million people, and
only 10olo of the rural population. That is, only about 1 in
10 people living in rural Ontario actually farms, and the
number of farmers is dropping.


Urban residents are moving to towns and villages, rural
routes and concession roads, drawn by the quality of life
in rural Ontario. They value the tranquiliry, rhe sense of
community and the lifesryle.


Farmers appreciate their lifestyles as well, but they also see
rural Ontario as a place of business, where the agri-food
industry provides their livelihoods and contributes 925
billion ayear to the provincial economy.


fu in many areas where industry and residences are
located side-by-side, conflicts about the way business is
carried out sometimes arise between farmers and their
neighbours. Not surprisingly, nuisance complaints
sometimes come from farmers themselves.


To ensure that the rights of all rural Ontario residents are
respected, the Ontario government passed Bill 146, the
Farming and Food Producdon P¡otection Act (FFPPA),
in May 1998.


CONSULTATION PROCESS
Before drafting the legislation, rhe Ontario Ministry of
Agriculture and Food consulted widely with rural
residents. Eight regional meetings drew close to 1,000
farmers, rural landowners and municipal leaders.


AGN,rcU[TURAt


ENGINEER,ING


oRDER NO.05-013


FEBRUARY 2OO5


AGDEX 7OO


THE FARMING AND FOOD PRODUCTION
PROTECTTON ACT (FFPPA)


AND NUISANCE COMPLAINTS
H \/l/. Fraser and F. Desir


(Replaces Factsheet The Farming and Food Prodaction Protection Act (FFPPA) and Nuisønce Complaints, Order No. 03-l 13)


Representatives of Ontario's agricultural community said
that to conduct their business, they needed to be
protected from complaints and nuisance lawsuits
regarding normal farming pracrices. They said that the
existing Farm Practices Protection ,{ct, 1988 was out-oÊ
date and inadequate.


Rural, non-farm residents felt that farming operations
needed to be more clearly defined. They said that farming
practices should be better explained ro creare a bettei
understanding ofthe types ofdisturbances that stem from
them, such as odours or noise. They wanted the Førm
Prøctices Board, which held hearings on nuisance
complaints, to be more representative of rural Ontario.


Rural municipal leaders, who often deal with conflicting
interests, said that clearer definitions and greater
understanding would better meet the needs of all rural
residents.


MAIN THEMES OF THE FFPPA, 1998
There are two main themes in the FFPPA.


. Farmers are protected from nuisance complaints made
by neighbours, provided they are following normal


farrn practices.


. No municipal byJaw applies ro resrric a no¡mal farm
practice carried on as paft ofan agricultural operation.


Bringing fhe Resources of the World to Rural Ontario







WHY AGRICULTURE NEEDS THE FFPPA
In its preamble, the FFPPA outlines the reasons why this
legislation is important.


"lt is desirable to conserve, protect and encourage the
development and improvement of agricultural lands for the
production of food, fibre and other agricultural or
horticultu ral products. Agricultural activities may include
intensive operations that may cause discomfort and
inconveniences to those on adjacent lands. Because of the
pressures exefted on the agricultural community, it is
increasingly difficult for agricultural owners and operators to
effectively produce food, fibre and other agricultural or
horticultural products. lt is in the Provincial ¡nterest that in
agricultural areas, agricultural uses and normal farm
practices be promoted and protected in a way that balances
the needs of the agricultural community with provincial
health, safety and environmental concerns."


DEFINITION OF AN AGRICULTURAL
OPERATION
The FFPPA broadened the definition of an agricultural
operation to an:


"agricultural, aquacultu ral, horticultural or silvicultural
operat¡on that is carried on in the expectation of gain or
reward".


Examples listed in the Act include:


. draining, irrigadng or cultivating land


. gro\Ming, producing or raising
- livestock, poultry and ratites
- fur-bearing animals
- bees


- cultured fish
- deer and elk
- game animals and birds, or
- any additional animals, birds or fish prescribed by


the minister
o the production ofagricultural crops, greenhouse crops,


maple syrup, mushrooms, nursery stock, tobacco, tree
and turfgrass, and any additional agricultural crops
prescribed by the minister


¡ the production of eggs, cream and milk
o the operation of agricuhural machinery and


equipment
o the application of fertilizers, soil conditioners and


pesticides
. ground and aerial spraying
r the storage, handling or use of organic wastes for farm


purposes
o the processing by a farmer of the products produced


primarily from the farmer's agricultural operation
. activities that are a necessâry but ancillary part ofan


agricultural operation such as the movement of
transport vehicles for the purposes ofthe agricultural
operation, and


. aîy other agricultural activity prescribed by the
minister conducted on, in or over agricultural land.


WHAT IS NORMAL FARM PRACTICE?
The Act defines a normal farm practice as one which:


"(a) is conducted in a manner consistent with proper and
acceptable customs and standards, as established and
followed by similar agricultural operations under similar
circumstances, or


'(b) makes use of innovative technology in a manner
consistent with proper advanced farm management
pract¡ces".


Some believe nonnal farm practice means 'customarily' or
'commonly done'. However, just because something is


commonly done, does not make it normal. The real
question is, 'N7ould a farmer with average, to above
average, management skills use this same practice on
his/her farm under the same circumstances?'


\Øhat is normal, or not, varies depending on location,
type of farm, method of operation, and timing of the farm
practice. Normal is site specific for a given set of
circumstances, and may change over time.


Under the Nutrient Management Acr,2002 (NMA) any
practice that is consistent with a regulation made under
the NMA is a normal farm practice. Similarly, any
practice, which is inconsistent with the NMA regulation,
is not a normal farm practice.


NORMAL FARM PRACTICES PROTECTION
BOARD (NFPPB)
The FFPPA established the Normal Farm Practices
Protection Board (NFPPB) to hear from parties involved
in formal complaints that cannot be resolved through
mediation efforts. In other words, holding a hearing with
the NFPPB is to be used as a last resorr. The NFPPB then
conducts a hearing to determine if the disturbance causing
the complaint results from a normal farm practice.


The very existence of the board aids in resolving nuisance
issues. For those issues that cannot be resolved through
local mediation, the board provides a less expensive and
quicker forum for complaint resolution than the courrs.


In coming to a decision, the NFPPB hears from the
parties involved and considers the relevant sections in rhe
Act. The NFPPB:


"may appoint one or more persons having technical or
special knowledge of any matter before the Board to assist
it in any capacity in respect of that mattei'.


'Experts' must be summonsed by the NFPPB ro ensr¡re
that they appear at a hearing. Each affecred party can also







call witnesses to speak on their behalf. The affected parties
and experts may offer their opinions about whether a
particular farm practice is norznøL. However, only the
NFPPB can render a legal decision concerning a nornnøl


farm practice for that location, farm type, method of
operation, and timing of farm practice.


For example, consider a hearing about noise from
equipment used to scare birds away from vineyards. The
NFPPB might decide thar it was nortnal to use this
equipment:


. in a location where few, if any, neighbours lived
nearby, but not norrna/ if there were many residences
nearby


. in a uineyrdin the Region of Niagara, but not normal
ifused to scare coyotes from sheep pastures in Bruce
County


. with a method of operation using automatic shutoff
switches, but not nzrmal using manual shutoff switches


. when bird pressure was greatest during the timing of
early morning and late afternoon, but nzt nzrmal
during the middle of the day during hot weather when
birds eat less frequently.


Decisions by the NFPPB musr be consistenr with any
directives, guidelines or policy srarements issued by the
Minister of Agriculture and Food in relation ro
agricultural operations or normal farm practices.


The NFPPB consists of at least 5 members appointed by
the minister. The minister also appoints the chair and
vice-chair. NFPPB members serve for 3 years, but can be
re-appointed for a maximum of 3 more. Members include
respected farm peers from across the province, engaged in
many types of farming. The chair or vice-chair plus
2 other members constitute a panel for hearings. The
board tries to hold its hearings in the counties or regions
where the cases originate. To avoid conflict of inrerest,
panel members for a particular hearing are always selected
from geographic areas away from the case.


SEVEN NUISANCES OUTLINED IN THE FFPPA
The new legislation added light, uibration, smoÞe and flies
to the previous list of noise, odnur and d.ust as disturbances
for which farmers are nor liable, provided these
disturbances result from normal farm practices.


The bulk of farm nuisance complaints are abour odnurs
emanating from manure handling and storage. However,
examples of other nuisance complaints might include:


. light from greenhouses at night, or farm equipment
used at night


. uibration from trucks, fans, or boilers


. smoþe from burning tree prunings, or other organic
wastes


. flies from manure, or spilled feed


. noise from crop drying fans, or irrigation pumps, and


. du$from field tillage equipment, or truck trafiìc.


Nuisance issues do not include activities that could be
harmful or dangerous to people or the environmenr.
These activities are covered under other legislation.


BY-LAW ISSUES
The FFPPA states thar " No municipal by-law applies to
restrict ø normøl førm Practice cørried on as a pørt of øn
agricuhural operation." A farmer who feels that a


municipal byJaw is restricting his/her normal farm
prâctice may apply to the board for a hearing. The board
will determine if the practice restricred by the byJaw is a
normal farm practice. If it is, then, under the FFPPA, the
by-law does not apply to that practice at that location.
The board cannot strike down the byJaw. It can only rule
on whether or not the practice under consideration is a
normal farm practice, at thar location and under those
particular circumstances.


A farmer who is planning to engage in a normal farm
practice restricted by a municipal byJaw can also use rhe
legisladon. For the board to hear his/her case, the farmer
would have to prove that he/she is planning to implement
the normal farm practice.


\7hen a hearing is to be held, anyone who owns properry
within 120 m of the site of the farm practice is entitled to
be notified of the hearing and to participate in it. This
applies only in byJaw cases.


WHAT THE FFPPA DOES TVOT DO
The FFPPA is intended to ensure that farmers caî carry
out normal farm practices knowing that there is


legislation to protect them against nuisance complaints. It
does not mean that they will not get complaints. It also
does not give farmers the right to pollute, or to violate
the:


¡ Environmental Protection Act
. Pesticides Act
. Ontario'S7ater Resources Act.


The FFPPA has sometimes been incorrectly referred to as


the 'Right to Farm Act'. This gives the connotation rhar
farmers can do whatever they wish on their own properry,
regardless of the consequences. This is not the case.


Farmers are protected from liabiliry concerning a nuisance
only when the activity causing the nuisance is a normal


farm practice. At the same time, this legislation does nor







prevent anyone from pursuing an injunction againsr a


farmer charged under another.A,ct.


WHAT TO DO WHEN A NUISANCE CONFLICT
ARISES
'When a neighbour is bothered by any of the 7 nuisances
under the FFPPA, he or she should first try resolving the
matter by speaking with the farmer believed to be creating
the nuisance. This helps open up the lines of
communication. Many complaints are resolved this way.
However, if the complaint is not resolved, neighbours or
farmers can seek assistance from the local Municipal
Agricultural Advisory Committee or rhe municipality. If
further mediation is still needed, neighbours or farmers
can call OMAF's Agricultural Informadon Contact
Centre at 1-877-424-1300. Staffwill arrange for the most
appropriate OMAF agricultural engineer to conracr rhe
parties and facilitate the conflict resolution process, with
the goal of avoiding a hearing. The OMAF engineers will
work with the parties to address conrentious issues before
they escalate. \7here necessary, they may call upon other
experts with knowledge of agriculture issues. This process
has proven to be very successful in resolving conflicts
about nuisances. Over 98o/o of all such nuisance conflicts
are resolved this way in Ontario.


Only after the mediation process has been tried will a case


be accepted for a hearing by the Normal Farm Practices
Protection Board.


WHAT TO DO WHEN A BY.LAW CONFLICT
ARISES
A fraction of one per cent of the complaints received by
OMAF involves municipal byJaws. This is because there
is usually much consultation between municipalities and
OMAF when bylaws are being developed. Since any
related conflicts involve contravention of a byJaw, there is
generally little room for negotiation or mediation.
Farmers or municipalities involved in byJaw conflicts
should call OMAF's Agricultural Information Contact
Centre and OMAF's conflict resolution process will be
initiated. If not resolved, the case may then proceed to the
Board for a hearing.


HOW TO APPLY FOR A HEARING OF THE
NFPPB
Once all other voluntary or mediated efforts have failed,
an applicant may make a formal application to rhe
NFPPB.


Applications for nuisance complaints must state:


r the name, streer and mailing address of the applicønt
(neighbour who is complaining about a nuisance and
making the request for a hearing), including a


telephone number where they can be reached during
normal office hours


¡ the name, street and mailing address of the respondznt
(farmer alleged to be creating the nuisance) and the
location of his or her operation


¡ the nature of rhe complaint, including; date(s) of
complaint(s); pictures if they are helpful; how the
nuisance affects the applicant; and what authorities
have been involved in trying to resolve the issue.


Applications foi byJaw complaints must include:


. a copy ofthe byJaw in question
r the byJaw number, the date it was passed, the name of


the municipality that passed it and the address of rhe
municipal office


. a description of the practice to be reviewed; and
¡ the name and address of the applicant.


In short, the more information the applicant can supply,
the better. The NFPPB makes decisions based only on
what it hears from each of the parties involved at the
hearing. Information in the application is extremely
important, since the NFPPB may refuse to hear an
application if it is considered to be trivial, frivolous,
vexatious, not made in good faith, or if it appears that the
applicant has insufficient personal interest in the subject
matter.


Once the NFPPB decides to hold a hearing, a date and
location is chosen. It can be difficult to choose a suitable
date, since it must fit the schedules of the NFPPB, the
applicant, the farmer, any persons having technical or
special knowledge of any matter in the hearing that may
be testifying, and any lawyers that may be present for
either party.


Forward all applications to the:


Secretary
Normal Farm Practices Protection Board
Ontario Ministry of Agriculture, Food & Rural Affairs
1 Stone Road West, 3' Floor
Guelph, ON N1G 4Y2







WHAT TO EXPECT AT A HEARING
Applicants and respondents ("parties") should be aware of
the following before attending a hearing.


. A hearing is not as formal as a court proceeding, but
still very structured; the parties and audience should
remain courteous and respectful at all times.


. For the convenience of the parties, hearings usually
take place in local municipal buildings.


r Hearings can be attended by anyone, but only those
affected, or those invited to give restimony, aÍe
allowed to speak.


o Lawyers are not necessary at hearings, but participants
may decide that legal represenration would be
worthwhile, depending on rhe narure of their case.


. Each party sits at a table facing the Board. fu witnesses
are called to tesdû/, they sit at a separate table.


. Attendance usually ranges from as few as 10 to several
hundred people, including the board panel, the
parties, witnesses, interested neighbours and members
ofthe general public.


. If the applicant or respondent wishes ro ensure experrs
attend to speak on their behalf, they can ask the board
to have the(se) expert(s) summonsed. This must be


done far in advance ofthe hearing date.


. Board hearings range in complexiry and there is no
fixed length of time to complete a hearing. However,
it usually takes a minimum of one-half day ro as many
as 5 days or more.


. Hearings are normally held in council chambers, but
they can be held in big community halls if large
audiences are expected.


. As letters, pictures, aerial photos and other items are
referred to in the hearing, they become submitted as


articles ofevidence for consideration by the board, and
are not returned to the people who brought them.


. The board will not consider complaints about
problems other than the 7 nuisances and the byJaw
issues outlined in the FFPPA, because it does not have
jurisdiction over other matters.


The sequence of events in rhe hearing is normally
outlined by the chair of the hearing panel at the outset of
the hearing.


. The applicant oudines his/he¡ version of events, why
he/she believes he/she is aggrieved. This is followed by
a cross-examination by the respondznt, and questions
from the board. Those invited or summonsed to speak
on behalf of the applicant then give their resrimony,
are cross-examined, then quesrioned by the board.


. The respondent outlines his/her version of events
followed by a cross-examination by the applicant, and
questions from the board. Those invited or
summonsed to speak on behalf of the respondent then
give their testimony, are cross-examined, then
questioned by the board.


o Experts summonsed by the board to attend the hearing
oudine their expertise on the topic, and answer
questions from the board, the øpplican¿ and the
respondent.


. The applicønt then summarizes his/her case.


. The respondent then summarizes his/her case.


. This completes the hearing and it is adjourned. The
board panel then deliberates to arrive at a decision.


If a dispute has continued for a long period, the applicant
and respondcnt may not be on speaking terms. The
hearing might be the first time they have been in the same
room for a long period. It can be uncomfortable for them.
However, hearings often become a'healing session', and a
chance to finally air both of their concerns on the issue.


Often, concerns about farm practices arise from a
misunderstanding or a lack of communication.
Comments such as, 'I didn't know thar', or ''Why didn't
you tell me first', or 'I just want you to understand that
the odour bothers me', are commonly heard at hearings.
That is why OMAF conrinues to work with farm
organizations and rural municipalities to increase
awareness of the realities of rural living, and why OMAF's
agricultural engineers offer abatement, conciliation and
mediation services for nuisance and byJaw complaints.


THE DECISION OF THE NFPPB
The NFPPB has 3 options available to it after a hearing.
In a nuisance case the board shall:


. dismiss the application if it is of the opinion that the
disturbance results from a normal farm practice


. order the farmer ro cease the practice causing the
disturbance, if it is not a normal farm practice, or


. order the farmer to modify the practice in the manner
set out in the order so as to be consistent with normal
farm practice.







Ifthe board rules that the practice causing the disturbance
is a normal farm practice, the farmer is free to continue
the practice under the protection of the Act. The board
will not entertain further complaints unless circumstances
have changed appreciably.


In a by-law complaint, the board may rule that the
practice in question is a normal farm practice, is not a


normal farm practice, or that it will be a normal farm
practice if the årmer makes specific modifìcations.


The decision is issued in written form, with reasons
explaining why the board decided the way it did. It
normally takes 4-6 weeks after a hearing for the decision
to be issued. This is quick compared to the courr sysrem.


Under the Act, arry pafty to a hearing may appeal an
order or a decision of the board, on any question of fact,
law or jurisdiction. The appeal must be made to the
divisional court of the Superior Court of Justice, within
30 days ofthe date ofthe order or decision.


ENFORCEMENT
Like other regulatory agencies, NFPPB orders and
decisions are enforced in the same way as court decisions.
The procedure for enforcement is established by the
Statutory Powers Procedure Act, which governs agencies,


boards and commissions of the provincial government.
First, one of the parties or the board must file a certified
copy of the decision or order with the Superior Court of
Justice itself. The decision or order then becomes a


decision or order of the court, and is enforceable as such.
The parry seeking enforcement would apply to the court
at the court offìces.


FURTHER INFORMATION
For more information on solving nuisance complaints,
pick up a copy of the following OMAF Factsheets, or visit
our web site at: www.omaf.gov.on,ca.


03-111, Odour Conøol of Liuestock and. Pouhry
98-035, Bird Control on Grøpe and Tend¿r Frait Farms


This Factsheet was written by Hugh W. Fraser, MSc, P.Eng.,
an agricultural engineer with OMAF at Vineland, who has
given testimony at 6 board hearings, and Finbar Desir,
P.Eng., an agricultural engineer with OMAF and acting
secretary to the board. This Factsheet was reviewed by:
George Garland, P.Eng., OMAF, Guelph
Robert P, Stone, P.Eng., OMAF, Brighton
Robert Stephens, LLB., Chair, NFPPB.







FOR YOUR NOTES







Do you know about Ontario's new
Nutrient Management Act?


The provincial Nutrient Management Act (NMA)
and the Regulation 267103 regulates the storage,
handling and application of nutrients that could be
appl¡ed to agricultural crop land. The ob¡eclive is to
protect Ontario's surface and groundwater
resources,


Please consult the regulation and protocols for
the specific legal details. This Factsheet is not
meant to provide legal advice. Consult your lawyer if
you have questions about your legal obligations.


For more information on the NMA call the
Nutr¡ent Management lnformation Line at 1-866-
242-M60, e-mail nman @ omaf . gov.on.ca or v¡sit
wvvw.omaf .gov.on.ca.


Factsheets are continually being updaled so
please ensure that you have the most recent
version.


Agricultural lnformation Contact Centre
1-877-424-1300


ag. ¡ nfo @ omaf . gov. on.ca


www.omaf .gov.on.ca


POD
rssN 1r98-712X
Également disponible en français
(commande n" 05-014)
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crrATroN: Simpson v. ontario (Natural Resources), z}L r ONSC I 1 6g
COURT FILE NO.: 08-0693


DATE:20tI02It


ONTARIO


SUPERIOR COURT OF JUSTICE


BETWEEN:


JAMES ERRINGTON SIMPSON
and BERYL MARGARET LOXLEY


Applicants


-and-
THE MINISTRY OF NATURAL
RESOURCES


Respondent


J. Rose, for the Applicant


W. Maclarkey, for the Respondent


HEARD: November 23, 25, 26, 2010


EBERIIARD. J.


The Wye River meanders through the property owned by the Applicants. They applied to
be registered as owners of Part Lot 90, Concession t, WpR Tiny including the river bed
and the Ministry of Natural Resources (MNR) filed an objection. On Ma/ 15, 200g, the
Deputy Director of Titles, Carolyn Rosenstein, released her decision after hearing. She
upheld the objection that the Applicants did not own the river bed. The Applicants ãppeal
before me.


The parties agree that it is a hearing de novo pursuant to section 26 of The Land Titles
Act. They agreed that the MNR proceed fîrst.


The two questions of fact for determination are:


(a) Whether the waterway was navigable; and


(b) Whether there was an express grant of the disputed lands.


The parties agree that the onus is on the MNR to prove that the waterway was navigable
but disagree whether the onus then shifts to the Applicants to prove an express grant.


Section 1 of the Beds of Navigable Waters lcl BNWA provides:
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Where land that borders on a navigable body of water or stream, or
on which the whole or a part of a navigable body of water or
stream is situate, or through which a navigable body of water or
stream flows, has been or is granted by the Crown, it shall be
deemed, in the absence of an express grant of it, that the bed of
such body of water was not intended to pass and did not pass to the
grantee.


t5l The parties agree, and the law is that date on which the fact of navigability of the water is
determined is the date of the patentl which was, for the subject tan¿, t s:0.


t6] The obligation to cast ourselves back in time made this an exceptionally interesting trial.
It was atial charucteúzed by civility and focus. It was atnalwhere both parties occupied
the high ground: owner James Simpson seeks greater autonomy through title to be a
steward of the land; the MNR seeks clarity around a principle that impacts many titles.


Navieability


l7l Tiny Township was mapped and surveyed for a variety of purposes. The subject land can
be found on the Wye River upstream of what became Wyebridge and downstream of
what became Wyevale. It is the western part of the lot patented to Seth Robinson in 1835
and described as:[italics indicate added text to the standard form]


All that parcel or tract of Land, situated in the Township of Tiny in the and
County of Simcoe in the Home District in our said Province, containing by
admeasurment Two Hundred Acres be the same more or less, being Lot number
ninety in the first concession west of Penetanguisheen Road in the said Township
of Tiny, Together with all the Woods and Waters thereon lying and being, under
the reservations, limitations, and conditions, hereinafter expressed; which said
Two Hundred Acres are butted and bounded, conditions, hereinafter expressed;
that is to say;
Commencing on the west side of the Penetanguisheen Road in the limit between
Lot number Eightynine and Ninety qnd at the Southeast Angle of said Lot number
Ninety, then South Sixty degrees west One Hundred Chains more or less to the
allowance þr road in rear of the said Concession or Lot, then north Thirty
degrees west Twenty Chaíns more or less to the allowance þr road between Lots
number Ninety and Ninety-one, then North Sixty degrees East One Hundred
Chaíns more or less to the allowance for Road Penetanguisheen aþresaid, then
north thirty Degrees East Twenty Chains more or less to the place of beginning.


t8] The subject land has Marshall Rd. to the west, Gardiner's Corner Rd. to the south the
original Watt's road allowance between Lots 90 and 91 to the north. The old
Penetanguishene Rd is the eastern boundary of the eastern part of Lot 90.
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t9] The Wye River meanders east then north through the subject land towards Georgian Bay.
It is a quiet place. No thoroughfare. Beaver dams and deadfalls intenupt and divert the
flow of water. James Simpson has oftimes disturbed such obstacles to prevent bank
erosion caused by water determined to reach the Bay.


[0] In his youth, 40 years ago, Gary Preston took a bet to canoe from Elmvale to Wyebridge
in less than 5 hours. He put the canoe in on baseline of Township of Tiny atHighway 27,
through some open, some obstructed, water through the subject land and won his bet, but
barely. Obstructions required some portaging, some pullovers. He has no specific recall
about obstructions on the subject land. Since then, occasionally hunting ducks on the
subject land in the fall, he has never seen anyone else canoeing there.


[1 l] He described the journey to the following effect:


At Highway 27 very nalrow, A few dead falls, we got around
At mill and Tiny marsh became wider and enjoyable.
Crossed county road, still fairly narrow; 1000 feet widened after
crosses county road again as went into Tiny marsh
Withalls Mill labled on map as Wyevale Mill between 3'd and 4th ,


a grist mill - no longer in existence, dam was constructed
After mill, portaged around dam and continued on river
Rapids below mill , a lot of rough water, very shallow and rapids,
Then calmer, quite a bit of dead fall along the river between Mill
and Wyebridge varied, log jams, pull over, sometimes ran canoe
on log and pulled , sometimes got out and walked the canoe down
the river
No other boating on the river


[12] Withall's Mill was upstream of the subject land built in 1906. It would not have been
there in 1835 to impact the water course. Another mill was constructed downstream at
Wyebridge in 1859. Both harnessed the flow of the Wye River water for power.


[13] There is disagreement in the historical record as to use by the indigenous population and
Jesuits lodged at Ste. Marie near the mouth of the river as they journeyed to nearby
villages. An extensive trail system has been identified and historian Hunter opines that if
the rivers had been navigable they would have been used, not trails. Other records before
the court suggest that both trails and streams were used where possible. A notable
absence of trail from Ste. Marie to a village on the Wye River then named 'Xavier". is
curious since there are trails east from Xavier to La Chaudiere and west to Ossossane and
north east to S. Anne. Hunter suggested an alternate indirect walking route rather than
acknowledge the obvious presence of the Wye River as a possible route obviating the
need for a direct trail.


Il4l There is disagreement in the historical record as to the use of the Wye River in a thriving
logging industry. Historian Hunter Disagrees with the texts suggesting that logs were
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floated on the ![ye River testifying that in his opinion that activity was limited to large
rivers such as the Sevem and Nottawasaga stating the text was general whereas he was
specific in his discussion of the Wye River.


[15] Historian Hunter expressed his opinions with confidence and disagreed with anecdotal
compilations that asserted use of the Wye River beyond Mud Lake downstream of
Wyebridge. In some instances the dimensions of the river demonstrated that the
dimensions of the named vessel Minnie Hall could not be accommodated but most times
when he asserted an opinion that the anecdotal stories of logging and boating could not
be accurate I found myself wondering "who says so?" My impression was that the expert
witness had aligned himself with a point of view and, when it was challenged, responded
with initation in the manner of 'obecause I said so". Specifîcally, when confronted with a
reference he cited in his report that Jesuits walked or canoed he bristled 'oThat's why I'm
the expert and you're asking the questions".


[16] Happily, in the face of these uncertainties there is an objective and relatively
contemporaneous record of skilled observation.


U7l In 1972, Samuel Wilmot surveyed the Wye River. He made field notes page "field notes"
between Aug 29 and Dec 3 l, 181 1 including specific references to the Wye River at the
western edge of the subject land and at a point downstream where lot 94 meets Old
Penetanguishene Road.


U8l At the upstream edge of the subject land he notes:


Lot 90: at 70 links "river from the west, water from 2-3 feet deep"


[19] Downstream he notes (ooflow" could be "slow" in the passage's beautiful handwritten
script):


lot 94: at 50 chains "river from s/w current flow from 3 to 4 feet
water"


l20l James Simpson describes his land:


Wye River enters from west end passing under Marshall road;
then 1/3 in veers north towards Wyebridge, L shaped;
Meanders, varying depth and somewhat varying width;
At western extremity, width maintained by bridge structure, 40'
makes sense; Width more and mostly less than that;
Some small islands midstream;
Depth is seasonally variable: 6-8" to spring flood easily 4' or so in
depth, fast moving melt from upstream til drains on through;
Eskers solid - gravel sandbar;
Other areas requiring height waders, 1.5 feet silt;
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A disused beaver dam, substantial, endured, if clogged with debris
it diverts water so I watch it;
From water level the banks rise very steeply - a reflection of the
spring - got a channel therc, Yz to 1 meter in height , flattens off to
land on either side;


l2ll Gary Preston, the youthful canoeist, is these 40 years since a surveyor. His description of
the obstructions he encountered and knows in the Wye River are of dead fall: dead trees
not cut logs, 6-12 inches which roll off the bank during flood in springtime, in spring
Wye River can get quite deep, crossing river, change locations year to year, log jams
floating down the river would jam up so when he canoed it he had to get out and pull
around.


l22l There has been jurisprudence about the meaning of "navigable". Most helpful are the
reasons of Henry J, in Colemen v. Ontørio2 and the subsequent use of that rèasoning by
Doherty J. (then in the High Court) in Canoe Ontario v Reed.3


Í231 Coleman provides a useful history and context for the navigability question:[my
emphasis addedl


11 The law relating to navigability of waters and water courses
is not free from difficulty. Whether or not alake, river or stream is
navigable is a question of law and also of fact. The issue arises in
several ways in the jurisprudence, principally:


(a) To determine proprietary rights in the bed or solum.


(b) To determine the right of the public to use the waters for
hunting and fishing.


(c) To determine the right of the public to use the waters as a
"highway" for commerce or recreation.


(d) To determine the lawfulness of obstructions to navigation,
as a tort or under the Navigable Waters Protection Act.
[my emphasis added]


12 The common law in England distinguishes between tidal
waters, which are navigable and accessible to the public for
passage over the surface, the ownership of the bed being vested in
the Crown; and inland waters (i.e. non-tidal) in which case a grant
by the Crown to a riparian owner automatically conveys to him the


2 supral983l O.J. No. 27 5@ para lt-
3 ee o.n.1zo¡ 494,[lglgloi. No. t293 @page7
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bed of the inland water adjacent to the lands conveyed while the
public right of navigation is preserved.


13 Those principles have been applied in Ontario, particularly
by the decision in Keewatin Power Company v. Town of Kenora
(1906), 13 O.L.R. 237 (H.C.L); (1908), 16 o.L.R. 184 (C.4.),
which held the Great Lakes and the Winnipeg River to be inland
waters as to which a riparian oyyner was prima facie presumed
to have title to the solum. This rule of law has now been
modifïed by the Beds of Navigable Waters Act originally
enacted by S.O. 19110 c. 6. It is an essential attribute of a
waterway that is navigable in law that the public waterway or
highway, even if the title to the bed is in the riparian owner or
owners.


14 It is noteworthy that the English common law rules have
been adapted to particular requirements of the North American
geography and economics, both in Canada and the United States,
and that Ontario Courts have not hesiøted to cite U.S. decisions
with approval. See Keewatin Power v. Kenora, supra, and Gordon
v. Hall (1958), 16 D.L.R. (2d) 379 (Ont. H.C.).


15 In Canada the leading jurisprudence has evolved in decisions
of the Supreme Court of Canada in the early part of the century
with respect to waters in the Province of Quebec. The principles
emerging from the cases may, for our purposes, be briefly
stated without much elaboration.


(1) A streamo to be navigable in law, must be navigable in fact.
That is, it must be capable in its natural st¿te of being
traversed by large or small craft of some sort - as large as
steam vessels and as small as canoes, skiffs and rafts
drawing less than one foot of water. A.G. Quebec v. Fraser
(1906), 37 S.C.R. 577, aff d. sub nom Wyatt v. A.G. Quebec,
[1911] A.C. 489 (P.C.), A.G. Quebec v. Scott (1904),34
S.C.R. 603, and Keewatin v. Town of Kenora, supra.


(2) In the context of the Canadian economy where the timber trade
has developed, "navigable" also means ttfloatable" in the
sense that the river or stream is used or is capable of use to
float logs, log-rafts and booms. Leamy v. The King (1916),
54 S.C.R. 143, and Fraser case, supra. (I note here that this
development follows the corresponding development of the
law in the United States.)
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A river or stream may be navigable over part of its course
and not navigable over other parts; its capacity for
navigation may therefore be determined by the courts
independently at different locations. The Fraser case, supra,
and the Leamy case, supra.


To be navigable in law and river or stream need not in fact
be used for navigation so long as realistically it is capable
of being so used. The Keewatin case, supra, and The Tadenac
Club Ltd. v. Hebner, |9571O.R.272 (Gale J., Obiter).


(5) To be navigable in law, according to the Quebec decisions, the
river or stream must be capable of navigation in furtherance of
trade and commerce; the test according to the law of Quebec is
thus navigability for commercial purposes. Leamy v. The
King, supra; A-G. Quebec v. Fraser, supra. This was also the
test in some of the earlier United States cases. So far as the law
of Ontario is concerned, the commercial test was alluded to in
Gordon v. Hall, supra, per McRuer C.J.H.C. obiter, but as I
shall indicate, I do not consider the "commercialr test an
element of the law of Ontario.


(6) The underlying concept of navigability in law is that the
river or stream is a public aqueous highway used or
capable of use by the public. This concept does not embrace
uses such as irrigation, power, fishing, or other commercial or
non-commercial uses that do not depend upon its character as


a public aqueous highway for passage. In law a river or stream
is not navigable if it is used only for the private pu{poses,
commercial or otherwise, of the owner, See Gordon v. Hall,
supra, citing U.S. authorities at pages 382-3.


(7) Navigation need not be continuous but may fluctuate
seasonally. See Gordon v. Hall, supra.


(8) Interruptions to navigation such as rapids on an otherwise
navigable stream which may, by improvements such as
canals be readily circumvented, do not render the river or
stream non-navigable in law at those points. See Keewatin,
supra, and Stephens v. MacMillan,ll954l O.R. 133 (H.C.).


(9) It would seem that a stream not navigable in its natural
state may become so as a result of artificial improvements -
see per Mulock C.J.O. in Rice Lake Fur Company Ltd. v.
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McAllister (1925),56 O.L.R. 440 at pp. 449-50, cited obiter
by Gale J. in the Tadenac case, supra, at p.275. See also,
Stephens v. MacMillan, supra.


l24l In Canoe Ontarío Justice Doherty expanded on those points:[my emphasis added]


In summary, the material provided to me shows that the river has
had various uses at various times. It was used as a mode of
transportation in the latter part of the eighteenth century and in the
early part of the nineteenth century. It was, for a brief time, a log
floating route. By 1835, the river had no value as a commercial
highway. By the early part of this centur/, it was used extensively,
although seasonally, by recreational canoeists. They continue to
use the river to this day.
I must now turn to the applicable law. The legal meaning of the
phrase "navigable waterway" received considerable judicial
attention in the late nineteenth century and in the early part of this
century. Those authorities are carefully considered and analyzed in
the scholarly judgment of Henry J. in Re Coleman and A.-G. Ont.
(1983), 143 D.L.R. (3d) 608 atpp.613-15,27 R.P.R. 107 (Ont.
H.C.J.). I have found his judgment most helpful as it deals with a
waterway (the Bronte River) which is similar in many ways to the
Credit River. I accept the following conclusions drawn by Henry J.


from the earlier authorities:


Navigability in law requires that the waterway be navigable
in fact. It must be capable in its natural state of being
traversed by large or small craft of some sort.


Navigable also means floatable in the sense that the river or
stream is used or is capable of use for floating logs or log
rafts or booms.


(iiÐ A river may be navigable over part of its course and not
navigable over other parts.


(iv) To be navigable, a river need not in fact be used for
navigation so long as it is realistically capable of being so
used.
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(v) A river is not navigable if it is used only for private
purposes or if it is used for purposes which do not require
transportation along the river (e.g., fishing).


(vÐ Navigation need not be continuous but may fluctuate with
the seasons.
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(vii) Where a proprietary interest asserted depends on a Crown
grant, navigability is initially to be determined as at the
date of the Crown grants (in this case, 1821 and 1822).


If a waterway is held to be navigable then, absent valid legislative
action to the contrary, the ownership of the riverbed does not rest
in a private individual but in the Crown, and the public is entitled
to travel the waterway: R. v. Moss (1896), 26 S.C.R. 322 at pp.
331-4. The concept of navigability is premised on the notion that
certain waterways are akin to public highways and are viewed as


being within the public domain: Rainy River Navigation Co. v.
Watrous Island Boom Co. (191a), 6 O.W.N. 537 (Ont. S.C.


App.Div.); Stephens v. MacMillan, 11954f O.R. 133 at p. 143,


U95412 D.L.R. 135 (H.C.J.). In a young country like Canada,
where river routes are numerous, and were of central importance to
the exploration, settlement, and commercial development of the
country, it is not surprising that claims of public access to these
rivers have fallen on sympathetic judicial ears: e.g., A.-G. Que. v.
Fraser (1906), 37 S.C.R. 577 at pp. 596-8; affirmed U9111 A.C.
489 sub nom. Wyatt v. A.-G. Que; Fort George Lumber Co. v.
Grand Trunk Pacific R. Co. (1915), 24 D.L.R. 527 at pp. 529-31,
32 W.L.R. 309 (B.C.S.C.). In essence, the test for navigability
developed in Canada is one of public utility. If a waterway has real
or potential practical value to the public as a means of travel or
transport from one point of public access to another point of public
access, the waterway is considered navigable: Gordon v. Hall,
[1958] O.w.N. 417, 16 D.L.R. (2d) 379 at pp. 382-3 (H.C.J.);
welsh v. Marantetre (1983), 44 O.R. (2d) 137,3 D.L.R. (4th) 401,
27 C.C.L.T. 113 (H.C.J.); Re Coleman and A.-G. Ont., supra, at
pp.617-18.


Many authorities, particularly those emanating from the province
of Quebec (4.-G. Que. v. Mireault (1,987),46 R.P.R. 95 (Que.
C.A.)); and the United States (U.S.A. v. State of Utah, 283 U.S. 64
(1931), at p. 76); limit the public utility test for navigability to
situations where the transport is in the nature of commerce. It is
not surprising that commercial usefulness has played a central role
in determining the public utility of a waterway, since at one time
water transport was almost entirely commercially motivated. I
agree with Henry J. in Re Coleman and A.-G. Ont., supra, at p.
622, that commercial utilify is not î sine qua non to
navigability, although evidence of commercial use will be
determinative of the question. If the purpose underlying the
recognition of a public interest in certain waterways is
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analogous to that which recognizes the public interest in
certain highwayso then that purpose is not served by limiting
navigability to cases involving commercial usage. A public
highway may serve many public purposes other than a purely
commercial one. For example, it may provide a valuable social and
communication link between communities. Rivers on which people
can readily travel can potentially provide the same link.


... Navigability should depend on public utility. If the waterway
serves, or is capable of serving, a legitimate public interest in that
it is, or can be, regularly and profitably used by the public for some
socially beneficial activity, then, assuming the waterway runs from
one point of public access to another point of public access, it must
be regarded as navigable and as within the public domain.
I do not intend to hold that any body of water which, at some
point for some brief instant, can be used by some segment of
the public, for some legitimate public purpose is thereby a
navigable or public waterway. If, however, the use is regular
and has practical value, then seasonal limitationso or limits on
the type or nature of the public utility do not remove that
waterway from the public domain: Harrison v. Fite, 148 F. 781
(C.4. 8th Cir., 1906), at pp. 783-4; Ne-Bo-Shone Ass'n v. Hogarth
7 F. Supp. 885 (Dist. Ct.1934), at pp. 889-90; affirmed in result 81


F. Supp. 70 (C.4. 6th Cir.).


On the evidence before me, the part of the river which runs
through the Reeds'property was a public or navigable waterway as


of 1822. Prior to that date, it was used for commercial traffic
and logs were floated down the river. There is nothing in the
evidence before me to suggest that it could not be used for
commercial purposes in 1822. Whether it was in fact so used is
not determinative. I am also satisfied that the river could have
been used for legitimate recreational purposes as of 1822.That
it was not so used until several decades later does not detract
from the finding that it could have been so used. The river had
public utility as of 1822. That public character remains to this
day although the particular use to which the public puts the
river has changed from commercial use prior to 1822 to a
purely recreational use in the present day. Since the Crown
grant excluded title to navigable waterways, the Reeds did not
acquire title to any part of the river which runs through that
property, and they have no proprietary interest in the riverbed. The
application of s. 1 of the Beds of Navigable Waterways Act effects
the same result.
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The plaintiffs are entitled to a declaration that the part of the river
which runs through the Reed property is a navigable and public
waterway and that the Reeds have no proprietary interest in the
riverbed.


t25l The application of these principles engendered much interesting discussion in the trial
that unfolded before me. In both Coleman and Canoe Ontario there were fîndings of
historical user. Currently there is no public user of the Wye River where it meanders
through the subject land. It would of necessity be a public user that continues from
neighbouring properties because the point where the Wye River meets the public Road
allowance at Marshall Rd. is steep and virtually inaccessible. The historical record is
unclear as to actual use by aboriginal or clerical canoeists, actual use for floating logs,
specific suitability for commercial use such as a Mill on the subject land. Nevertheless, 2-
3 feet going to 3-4 feet in the August-December period of 1811, in a watercourse that
gets much deeper in spring and wears away a steep embankment, is certainly deep
enough for navigation. The natural obstructions are variable and impermanent.


[26] The test is not whether the waterway is navigated but whether it is capable of navigation.


[27] James Simpson relies on uncertain proof of historical use and lack of modern day use but
I am persuaded that Coleman and Canoe Ontario emphasize capability not actual use. I
am persuaded to the view that use will oftimes change. Could it be that if a tree falls
across a deep and wide river, a patent granted that day will convey the river bed because
the river is not navigable? In a watercourse constantly undergoing changes there will
likely always be different but serial obstructions. The dimensions of the waterway persist.


[28] ln Canoe Ontario there was a dam built across the river constituting an impenetrable
obstruction. Doherty J. found:a


I conclude that the public right of passage does not carry with it a
public right of portage across another's property. The public right
permits passage along the river to the extent that passage is
possible. If a natural obstruction temporarily or permanently
prevents passage, the right of public passage remains although
it may not be exercisable. Frustration of the ability to pass along
the waterway cannot give rise to a separate and distinct right to go
onto the property of a private landowner. One might well respond
that the obstruction in this case is not a natural one but is a man-
made one. It is, but I have no evidence before me from which I
could conclude that the dam \¡/as unlawfully constructed,
constitutes a nuisance, or that the Reeds are in contravention of any
law by operating the dam. Indeed, as I understand the canoeists'
position, they do not claim any right to have the dam removed; nor
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do they suggest that the Reed's maintenance and use of the dam is
actionable or unlawful. The silence of the Attorney-General on this
aspect of the case is also instructive. Given the record before me
and the position ofthe partieso I see no reason for treating the
dam any differently than I would a rapid or a beaver dam.
Absent a successful attack on the Reeds' right to maintain and
operate the dam, the canoeists' argument comes down to a
contention that the Reeds should be made to sacrifice part of their
property rights so the canoeists can more fully enjoy their public
right of navigation. I can see no reason for such court imposed
largesse.


129) Since we are actually talking beaver dam in this river, his point applies.


[30] In summary, in the absence of irrefutable proof that aboriginal or priests did canoe these
waters sometime before 1835 though some villages had no direct foot path access to other
villages on the Wye River, in the absence of irrefutable proof that logs were floated to
temporary mils or access points down the river though this was a known practice in the
area, in absence of proof that a Mill such as was later constructed close by both upstream
and down could have been constructed on the subject land, I nevertheless conclude that
the Wye River with its dimensions recorded by Wilmot in 1812, was capable of
supporting such activity in 1835. Therefore, when patented, I find the Wye River as it
runs through the subject land was navigable.


EXPRESS GRANT


[31] The grant quoted in paragraph 7 supra contains the words "Together with all the Woods
and Waters thereon lying and being o' in the pre-printed form.


I32l Two sources of insight into these words was presented: jurisprudence as to words in
patents that have been found to constitute express grant and evidence about how two
professional land surveyors draw surveys in the context of the words in patents issued.


[33] Eric Ansell was qualified as an expert in surveying. He is the MNR supervisor who
received the Application and marshalled the facts available for a recommendation to the
MNR. He reviewed the Wilmot survey and field notes. On the gathered survey evidence
he formed the opinion that "the river had substantial width and depth, that at time of the
surveys would be floatable".


I34l He gathered historical evidence that Wyevale upstream of the subject land was a logging
center and noted reports of the construction near Wyevale of Grigg's grist mill in1906
later known as Withall's Mill and in Wyebridge a sawmill in 1860 and grist mill in 1859.


[35] He directed a navigability report and examined photos, though he knew that Wyebridge's
modern conditions only hint at what might have been at time of patent. The report
indicates that the river continues 40' wide and a depth of 2-3 feet.
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[36] He reasons that for the determination in this trial we have to know conditions at the time
of patent in 1835, which is informed by what we know before 1835 at the time of the
1812 Wilmot survey and what we know after by the conditions now. The recent condition
of river as revealed in the navigability report, measurements and photos tell him that the
river is navigable in its current condition.


l37l Examining the patent, he confirmed that a metes and bounds description was not unusual
though it does amount to the whole lot. He concedes the lot would be diminished from
200 acres if the river bottom is excluded.


[38] In his experience he with the wording of the patent he notes that "Together with all the
Woods and lVaters thereon lying and being," in pre-printed portion on a document
general was common, that being the form they used in the day. The phrase was on very
many documents at this time. He notes that the patent contains no reference to the Wye
fuver or bed of Wye River though the 1812 survey showed that the Wye River bisected
the property. Patents for lots 9I,92, and 93 used the same form but not all patents in the
area used the form.


[39] He reviewed recent surveys relating to lot 91 the immediately neighbouring lot originally
patented with a similar metes and bounds description: on the west side of the Wye River
prepared by Mellish in 1989 and on the east side of the Wye River by Nicholson, the
Applicant's expert surveyor, in 1970.


[40] The Nicholson Plan right shows the western boundary as the east bank of the Wye River.
There are survey ties along the bank of the river. Ties are a measurement to the bank on
the river with an arrow to the bank, not to the midpoint of the river. There are straight line
measurements along the river and then offsets to the bank of the river The limit is the
bank. On the survey there are no indications of a severance. The bed of the river is not
included in the lands being surveyed.


[41] On the other side of the river, the 1989 Mellish survey the eastern boundary of the parcel
is heavy line alongwest limit of Wye River. It is annotated "to water's edge" so the bed
is excluded from the parcel.


l42l Accordingly, the river bed is not in the west bank parcel or east bank parcel. In Ansell's
opinion the surveys demonstrate the surveyors' understanding that the crown owns the
bed and drew these surveys applying the Beds of Navigable Waters Act.lf the bed were
in private ownership the survey would indicate the ownership of the bank in some
manner. If some remnant from the original lot remained it would be indicated. Surveys
indicate there is not a remnant parcel. The river bed has remained with the crown.


l43l Ansell noted a similar treatment by surveyors in 1963 in relation to a proposed road
widening at highway 93 in Wyebridge. The river bottom was noted as crown land.


l44J He contrasted how he, a surveyor whose expertise is thereby in the extent of land, would
draw a patent to the railway in 1904 of 175 acres with metes and bounds descriptions
"all these parcels or tracts of land and land covered with waters being situate in Township
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of Tay". He would prepare a plan that would include the waters to the grantee in this
patent.


t45] Similarly, he would include the lake bottom in the circumstance of a cited cases where
the patent included lands "covered by the waters of' Lake Tadenac.


[46] Ansell researched the 1803 patents which were found not to convey title to the creek
bottom in another cited caseó and found them identical to our pre-printed form granting
"together with all the woods and waters thereon lying and being -"


l47l He was fully aware that the subject land patent contained no express reservation.
However, he opined that if drawing a survey he would not include the river bed due to
absence of reservation as legislation (Beds of Navigable Waters Act) would override that.


[48] The Applicant's expert surveyor, James Nicholson, demonstrated the skill and experience
to comment on the material as Ansell did, but I am unable to rely on his opinions:


l49l Firstly, he approached the material not with objective analysis but with the purpose to use
it to advance the client's belief in title. This was apparent in his testimony that he began
by talking to James Simpson as to what he believed he owned and what he believed he
purchased. Then they looked at the deed, and found the Wye River was nowhere
mentioned. Though he discerned it was not an adequate metes and bounds description he
found no exception of the river so proceeded on the basis that it was included unless
excluded. This was in contrast to the procedure he described when in 1970 he surveyed
the lot for an elderly people for a sale of lands in which he believed that the description of
their title deficient for registration. He drew a survey to illustrate what was in their deed.
He testified the "bed of river not included as I had no reason to believe they owned any of
it"; that ownership of Wye River not in question; and he didn't consider it since the
owners didn't believe they had ownership of Wye River. Belief is really is not what the
court requires of an expert.


[50] Secondly, his 1970 survey of lot 91 constitutes a significant prior inconsistent statement.
It clearly excludes ownership of the river bottom though the patents are similar. The
explanation was whole inadequate. Although he acknowledged the obligation to
determine full extent of boundary, he rationalized in a foolish manner that the Mellish
survey had not noted the bed in crown ownership, that the river has no instrument number
so it looks like a remnant parcel in crown; or in private ownership; in this instrument
can't tell if patent contained "together with trees and waters"; it may be a remnant parcel
not yet claimed which adjacent owners probably can't claim; probably split between
adjacent landowners if not navigable. In re-examination it got no better when he went on
that perhaps it was a crown or a remnant parcel, that is, privately owned by someone;
appears to be a land locked parcel; appears not the adjacent owner; could be original


t The Tadenac Club Ltd. V. Hebner and Spitzer, [1957] O.J. No. 624 (C.A-)
6 Casselmqn v. Ontario (Ministry of Natuial Resources), [1994] O.J. No. 2180 (Gen. Div.)
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owner who omitted to convey it; if in question or held it himself; not much use; could
well have been an omission with quality of conveyancing.


[51] This waffling fell far short of Ansell's described duty of a surveyor to describe the extent
of land, which is an obligation since there is reliance on the survey as evidence of
surveyor's finding as to the extent of ownership; that the drawing of a boundary line 


=reflects the extent of ownership which surveyors áre under an obligation to reflect. Ëg
l52l Thirdly, most significantly, and remarkably, the expert acknowledged the Beds of 3


Navigable Waters Act as retroactive legislation, but stated openly "I don't believe in :
retroactive legislation". He takes the position that until a court decision exists that rules a g
body of water navigable, it should be considered to be in private ownership. He ã
particularly objects to the MNR policy to assert ownership before a court determination
ôf navigability-. He testified to tñe effect that if there is no reduction in the patent for H
waters, they should pass into private ownership:


I have seen patents on Georgian Bay where reduction is shown on
patent plan;
This patent plan shows none;
Wilmot's survey predates Beds of Navigable Waters Act ;


Lands patented were a full 200 acres;
I have heard that Beds of Navigable Waters Act is retroactive, but it
also requires it be navigable;
I believe patent stands at 200 acres until it is determined navigable
by the court;
Donot like the MNR policy - gives an unfair advantage over a
number of owners;
My position for years;
I don't believe in retroactive legislation.


[53] Mr. Maclntosh has misapprehended his role as an expert witness. I am therefore not
assisted in the question of "express gtant" by his assertion that "trees and waters" is, or
should be interpreted as, a clear description that passes title to a known but unnamed river
bottom. He is clearly in error about the requirement of a reservation or excepion as that
interpretation is contrary to the words of section of the Beds of Navigable Wqters Act.


[54] The jurisprudence is mixed and each case seems to lack a consideration that would make
it a determinative statement of law.


[55] Casselman v. Ontario @ÍrfÐ considers similar circumstances, ando as Ansell tumed up,


the same form of words in the patent to be considered. Unfortunately the decision is


conclusatory in merely agreeing with the MNR argument. But it contains two main
points:


13 I accept the argument of counsel for the Ministry of
Natural Resources that use of the word "expresso' in Section 1
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connotes "particular" as opposed to "general". This distinction is
apparent from (earlier cases which examined Section I of the Beds


of Navigable Waters Act so that plain, clear and particular
identification of the bed of a specihc body of water needs to be


located in the Crown grants similar to the exception and the words


of the exception in Section 3 of the Act itself which provides:


This Act does not apply to the bed of the river in Lot 8 in the 6th


Concession of the Township of Menitt in the District of Sudbury.


t56] In that brief statement I discem that the grant must be particular and not merely general.


Without more that suggests that standard wording in a pre-printed form is inadequate


where a body of water is known and identifiable. That does not seem to be illogical in the


sense that if the water is potentially significant, it likely is readily identihable and can be


named.


t57l Secondly, the brief reasons point to the legislation as having given, within its terms, an


example of what is meant by an express grant. Section 3 is very particular.


t58l Recognizing that the Beds of Navigable Waters Act is retroactive and had its genesis as a


,"rpoãr" to-the Court of Appeal nnaing in Keewatin Power Co. v. Kenora (Town)7 , it is
contrived reasoning to ponder what the drafter of the patent was thinking in 1835. The
retroactivity imposes a meaning. The Wye River was a known body of water emphasized
in the Wilmot survey of 1812. It had a name. Its location in Lot 90 was known. It could
have been particularly mentioned. It was not.


t59] This contrasts with the Tadenac case where in 1895 the land under the lake was


particularly mentioned in the patent. Title passed.


t60] It also contrasts the patents reserving lands under waters to the crown. One could reason


that it was necessary to reserve or title would pass. However, the Beds of Navigable
Waters Act imposed a retroactive certainty. Legislation can trump logic. Legislation to
avoid uncertainty can acknowledge the logic and impose a policy.


t61l Hockin J. was indeed logical in Saker v. Middlesex Centre (Township) Chief Building
Official s when he considered the "together with all the Woods and Waters thereon lying"
phrase, but also conclusory in simply finding: e


The grant was a grant of the land and the waters on the land.


[62] He then goes on to consider the Beds of Navigable Waters Act:


? 
ltsog] o.J. No. 110


t 
¡zoot1 o.J. No. 5473


'Supra @para 16 and 17


ã
Jc


oo


tf)z


c)(\







Page: 17


T7. ln my view, the legal effect of the Act from a simple reading


of its language and the cases is that in o'the absence of an express


grant" of the o'bed of a navigable body of water or stream, a patent


from the Province of land bordering on a navigable body of water


or stream, is deemed not to pass the bed of such body of water. See


the case of The Tadenac Club Ltd., supra at p.276 per Gale J. Such


is not the case here; here there is an express grant from the Crown


of the "land and waters thereon lying". In short, the Act does not
apply- It matters not whether the waterway is navigable since the


fee is vested in the grantee.


t63] Casselman was not cited in the Sager case between private litigants and it is not apparent


that the issue of whether words constituted an 'oexpress grant" was raised. The effect of
the Beds of Navigable Waters Act obviating the need for words of reservation does not


appear to have been considered. The facts outlined in the case suggestthatat the time of
patent this creek was minor and unnamed on surveys. By the logic of Casselman and the


goal of the legislation, it either passed with the patent because it was so minor as to not


be navigable or did not pass because it was not particularly mentioned in the grant. The


trial presented to Hockin J did not appear to raise those issues.


164l I find that Casselman was correctly decided and applies to the Wye River as is passes


through lot 90. The evidence before me proves on a balance of probabilities that it was


navigable in 1835 and it had a name and known location. It was not mentioned in the


grant, so by the retroactive certainty imposed by the Beds of Navigable Waters Act, title
to the river bed did not pass.


t65l The Appeal is dismissed. The Application is denied.


t66] Knowing there was dispute as to what deference is appropriate to the appealed May 15,


2008, decision of the Deputy Director of Titles, Carolyn Rosenstein, I did not read the


decision until completing my draft reasons. Plainly she had somewhat different evidence


to consider. The issue of deference does not arise because our views coincide.


EBERFIARD, J.


Released: February 18, 2011
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What is Crown Land Tenure?


Where people occupy (live on) or use Crown land to carry out commercial activities, they usually
want and may legally require exclusive rights to that land. In those situations, the Ministry of
Natural Resources grants crown land occupants "tenure" over the land.


When is Tenure Over Crown Land Required?


"Tenure" or "occupational authority" refers to a legal agreement between the Ministry of Natural
Resources and the occupant that spells out what rights the occupant has on Crown land. For
example, a Lease - which is one form of tenure defines:


o the area of land that can be used:
o the purpose for which the land can be used:
o the term (period of time) the rights are in effect; and
o sets any conditions of use the occupant must meet, such as the payment of an annual rent,


A person is normally required to take out tenure for the land they are using if:
o they are placing structures on Crown land;
o they are making significant "improvements" (e.g. roads) to crown land;
o the land is to be used for commercial or industrial purposes; or
o they need exclusive control of the land.


Types of Crown Land Tenure


Several types of tenure are available to authorize occupations or uses of Crown land. Different
combinations of rights and privileges are granted by the various forms of tenure. The type of
tenure made available depends on several factors including:


o the intended length of time that the land will be occupied or used;
o the use to which the land will be put;
o the need to use the land as collateral to secure a loan;
o the extent and value of the improvements (e.g. buildings) that will be made to the land; and
o MinistrY of Natural Resources policies (in some cases, the Ministry of Natural Resources


specifies the level(s) of tenure it will issue for a specific land use; for others, an occupant may
make a choice from several options).


1910212014 6:49 PM
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Crown Land Tenure - Government of Ontario, Ministry of Natural Re... http://www.mnr.gov.on.calenlBusiness/Crownland/2ColumnSubPag...


The most common types of tenure available to the public include:


Land Use Permit (LUP)


. The "weakest" form of tenure


. The Ministry of Natural Resources retains future options for the land and controls use
o Intended use and/or occupation is shoft term (10 years or less)
o Extensive and/or valuable improvements to the land are not planned
o Cannot be used for loan security or collateral
o No future financial or environmental liability as a result of the intended use of the land is


anticipated
o Rights granted by a Land Use Permit are not transferable and there is no right of renewal


License of Occupation (LO)
o The Ministry of Natural Resources retains future options for the land and controls use
o The term is negotiable (up to 20 years)
o Extensive and/or valuable improvements to the land are not planned
o Cannot be used for loan security or collateral
o No future financial or environmental liability as a result of the intended use of the land is


a nticipated
o Rights granted by an License of Occupation are transferable, with Ministry of Natural Resources


consent, but there is no right of renewal


Lease


o The Ministry of Natural Resources retains future options for the land and controls use
o The term is negotiable (up to 50 years)
¡ Extensive and/or valuable improvements to the land are planned
o Can be used for loan security or collateral (a Lease is a registerable document)
o No future financial or environmental liability as a result of the intended use of the land is


a nticipated
o Rights granted by a Lease are transferable, with Ministry of Natural Resources consent, and a


right of renewal may be negotiated as a provision of the Lease


Easement


o The Ministry of Natural Resources retains management of the land (the land granted by an
easement can still be disposed of to third parties) and controls use


¡ The term is negotiable (can be "in perpetuity" or a specified term)
¡ Most commonly used in linear corridor situations such as pipelines and roads
o Can be used as loan security or collateral (an Easement is a registerable document)
o Rights granted by an Easement are transferable
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o The Ministry of Natural Resources does not retain future options for the land and does not
control use


o Extensive and/or valuable improvements to the land are planned
o Can be used as loan security or collateral (a Patent is a registerable document)
o Used when future financial or environmental liability as a result of the intended use of the land


may arise
o Rights granted by a Patent are transferable by the "Patentee" through sale
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Saker v. McConnell, in his capacíty as Chief
Building Officía1 of the Township


of Middlesex Centre


Ifndexed as: Saker v. Middlesex Centre (Chief
Building Official) l


s7 o.R. (3d) 496


[2001] o..I. No. s473
Docket No. 30766/OO


Ontarío Superior Court of Justice
Hockin .f .


December 17, 200l-
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Reaf property -- Crown patent -- Waters
Ownership of wateri^ray - - Navigable waters


and watercourses
Crown patent


expressly including ownership to hraterway __ provision in Beds
of Navigabl-e waters Act deeming ownership in bed of water not
to pass to grantee not applying - - Beds of Navigable l¡laters
Act, R.S.O. 1_990, c. 8.4, s. 1.


MS owned a property in the Township of Middlesex centre. fn
order to obtain a buirding permit to construct a home on his
property, MS had to establish that the property was within an
exception under the munícipal zoning by-1aw with respect to the
minimum 1ot area and lot frontage for lands zoned. agricurtural.
The exception applied where two r'lots exist and. are held in
separate ownership in any agricultura] zone prior to the date
of the passing of this By-l¿ç". MS submitted that his property
was entitled to this exception because there was a navigabre
watercourse situaued on it and thus the title to the bed in the
waterway had not passed with the crown patent of the rands. He
re]ied on s- 1 of the Beds of Navigabre waters Act, which
provides that where lands on which a navigable body is situated
is granted by the crown, it shaI1 be deemed, in the absence of







an express grant of it, that the bed of such water rrras not
intended to pass to the grantee. The chief Building official,
however, refused to gr ant the permit because he was not
satisfied that the subject propert.y cou]d be considered an
existing l-ot for the purposes of the exception. MS appealed.


He1d, the appeal should be dismissed.


The Crown patent of the lands made no mention of a
reservation of a navigable body of water or any water. Rather,
the grant hlas a grant of the land and the waters on the land.
Thus, there was an express grant from the crown, and s. 1 of
the Beds of Navigable waters Act did not apply. rt did not
matter whether the waters were navigable since the fee was
vested in the grantee. This did not mean that the consideration
of navigability was unimportant. where there has been an
express grant of the fee without reservatíon to the crown of
waters and navigability or public use is establ_ished., the fee
may be subject to the publicrs bona fide use of the water for
the purpose of navigation. However, this right of passage over
the water does not change ownership of the private property
beneath. Accordingfy, there r^ras no separate ownership in the
immediate case and MS failed to qualify for the exception.


Cases referred to


Beatty v. Davis (1891) , 20 O.R. 373 (Ch. ); Canoe Ontario v.
Reed (l-989), 69 O.R. (2d) 494, 6 R.p.R. (2d) 226 (H.C.u. );
Co]eman v. Ontario (Attorney General) (l_983), 143 D.L.R. (3d)
608, 27 R.P.R. t07, 1_2 C.E.L.R. tO  (Ont. H.C.,f . ); Rice Lake
Fur Co. Ltd. v. McAllist.er (1925) , 56 O.L.R. 440, l].925l 2


D-L.R. 506 (C.a. ¡ r Stephens v. MacMillan, IrSS+] O.n. 133,
[19541 2 D.L.R. 135, 71 C.R.T.C. i_01 (H.C.,J. ) ; Tad.enac Ctub
Ltd. v. Hebner, []_9571 O.R. 272, 9 D.L.R. (2d) 292 (H.C.,J.)


Statutes referred to


Beds of Navigable Waters Act, R.S.O. 1990, c. 8.4, s. l_


Building Code Act, L992, S.O. 1_992, c. 23, s. 25
Planning Act, R.S.O. 1990, c. p.13
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APPEAI under s. 25 of the Building Code Act, S.O. Lgg2, c.
23.


David MacKenzie, for applicant.
David Thompson, for respondents.


l1l HOCKIN ,f.: This is an application in the nature of an
appeal under s. 25 of the Building Code Act, !992, S.O. Igg2,
c. 23 which involves the characLerízation of a watercourse over
a piece of l-and and the determination of what interest, if any,
the applicant and his brother have in the bed of the
watercourse. The application invol-ves a consideration of the
Crown patent and s. 1_ of the Beds of Navigable Waters Act,
R.S.O.1990, c. B.4.


L2l The subject land is located in the Township of Middl-esex
Centre, the respondent herein. The land is a ten-acre rLl
shaped l-ot with 228 feet of frontage on the north side of
sharon Road, an east-west road, and 3l-5 feet of frontage on the
west side of Carriage Road, a north-south road. fn October
1'999, the applicant, as agent for its registered owner, charles
Haskett, as a prerude to its purchase, applied for a planning
Act, R.S.O. 1-990, c. P.13 consent to divide the property into
two parts. The applicatíon was denied and an appeal- of the
decision to the OMB was dismissed as abandoned.


t3l On December 1-7, 1999, Mr. Haskett conveyed the land to
the appticant's sister-in-Iaw, Maria Saker. The property was
then surveyed to derineate a seven-acre area of rand north of
the watercourse and a three-acre area of land south of the
watercourse. The seven-acre piece fronted onto carriage Road
and the three-acre piece onto Sharon Drive. The survey
described the watercourse over the Haskett l-and as "unpatented
Crown Lands".


t4l On January 18, 2OOO, Maria Saker conveyed. the three-acre,
or south part, which fronts onto sharon Drive to the applicant
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and his \,rife, Susan Saker. On March ]-4, 2000, they applied for
a building permit for the purpose of buílding a home on the
l-and. The covering note with the application explained to the
Townshíp that "this l-ot was created when the crown flooded the
l-ands as part of the creation of the sharon creek reservoir,
severing the subject parcel from the original 1ot (municipal
address 44L5 carriage Road). The portion owned by the crown ís
marked as 'Unpatented Crown lands' on the survey.'l


t5l The reason for Mr. Saker's mention of the "f]ooded l-and.srl
is the following. The permitted land use for the subject land
was agricultural and s. 9.2(a) and (b) of By-Iaw B-1_gg4,
requires a minímum lot area and l-ot frontage which far exceeded
the area and frontage of the .Tanuary 1g, 2ooo conveyed rand.
However, s. 6.1(e) of the By-law carved out an exception where
two rrl-ots exist and are hel-d in separaÈe ownership in any
agricultural- zone prior to the date of the passing of this By-
lawrr. The sakers took the position that the watercourse at
all- materiar times has been "navigable" within the meaning of
the Beds of Navigable waters Act and the often-cited cases of
co]eman v. ontario (Attorney General ) (1983 ) , L43 D. L. R. (3d)
608, 27 R.P.R. L07 (ont. H.c..r. ) per Henry ,J. and canoe ontario
v. Reed (1989), 69 O.R. (2d) 494,6 R.p.R. (2d) 226 (rr.C.u.¡,
per Doherty ,J. (as he then was) .


16l on May 18, 2ooo, the respond.ent building officia], James
Mcconnelr, for the Township refused to issue the building
permit because 'hre are not satisfied that the subject property
can be considered an ,existing 1ot' for the purposes of section
6.r (") of the former Township of Del-aware Zoning By-]aw g -r9g4.
we will be further investigating the navigability of the ,water
body' at the rear of your property prior to the construction of
the Sharon Dam.rl


l7l The subject of the application is Èhe appeal of this
decision.


t8l A short hist.ory of the l-and and the watercourse ís
important to an understanding of the issues. The oríginal
survey of the Township was done in :-792 or 1794. The plan was
part of the evidence. The plan depicts the watercourse and its
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connection with rdhat later became known as sharon creek. No


measurement or lr¡idth is depicted for either although, for the
Thames River, into which the Sharon Creek emptied, there is
width to its representation. The evid.ence al-so íncluded the
Crown patent for the Haskett land. The Crown's grant was in
respect of the rrwhole of Lot together with all the woods
and waters thereon Iying". The onry reservation which the crown
kept to itself was "all mines of Gold, Silver, Copper, Tin,
Lead, Iron and Coal- that shall be found and all- Whit.e
Pine Trees that shall gro\ar". There ís no mention by the crown
of a reservation of a "navigable' body of water or any water.
The date of the Crown grant was l_846.


t9l In 1-967, the Lower Thames Va11ey Conservation Authority
determined to dam the Sharon Creek at a point not far
downstream from the junction of the Lot 10 watercourse and
Sharon Creek. The Authority to this end, by expropriation,
obtained an easement which enabled the Authority to fl-ood the
lands adjacent to sharon creek incl-uding the subject land. The
dam was completed in 1968 and the water backed up and into the
ravine through which the watercourse depicted in the crownrs
survey crossed the Haskett Iand. Exhibit 1-4 ill-ustrates very
well the extent of the watercourse to the flooded wacer l-evel
and the widths and depths of the watercourse at various points
upstream from the limit of standing hrater at point B-B of this
exhibit. rt is cfear from the evidence that the extent of the
standing water from the east limit of the land (point A-A of
Exhibit ]-4) to its west limit. is such that the watercourse, in
its flooded state, bisects the Haskett fand. To the east, it is
approximaLely 1,2 feet wíde but it widens out quickly and
considerably to the point that at about the halfway point
across the l-and, it is 60 to 80 feet wide and, from the scal-e
of the exhibit, it is almost 100 feet wide at the west Iimit. of
the land.


[10] In my view, the applicant may only succeed íf he is
favoured by the "existing l_otsil exception carved out by s.
6.r (u) of ey-raw 8. The by-Iaw will apply onry íf ownership in
the bed of the watercourse \^ras 'rseparate ownership'r to the
ownership of the land at the time of the passage of the by-law,
or L984. The possible creation of two lots by the,fanuary 1-9,
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2000 transfer does not assist the applicant. rf the applicant
is to be successful, there must be a finding of ilseparate
ownership" in the bed of the watercourse if the frontage and
area requirements for agricultura] land may be overrooked.


[11] The position of Mr. saker is that the watercourse is in
law, a "navigable waterwayil. He invokes the declaratory
jurisdictíon of the court under the Beds of Navigabre waters
Act. rt. is contended that if the waterway is'navigable" within
the meaning of the cases and the Act, then title to the bed of
the waterway did not pass with the Crown grant.


[I2) The Township asserts that the waterway is not
"navigable't nou/ and, more importantly, it cont,ends that the
watercourse was not navigable at the time of the crown grant.
The Act does not apply in a way which assists Mr. Saker, it
asserts.


[13] Counsel have provided me with helpful review of the
authorities and copies of the cases. f am instructed, in
particular, by the following: Canoe Ontario v. Reed, supra,.
co]eman v. ontario (Attorney General), supra,. Tadenac club Ltd.
v. Hebner, [1957] O.R. 2'72, 9 D.L.R. (2d) 282 (H.C.,1. ) per Gale
,J. (as he then was) ,- Beatty v. Davis (1891_) , 20 O.R. 373 (Ch. )


per Boyd C.; and Rice Lake Fur Co. Ltd. v. McAl_Iister (tgZS) ,


56 O.L.R. 440, LtgZs) 2 D.L.R. s06 (C.A.).


[r+¡ section ]- of the Beds of Navigable vüaters Act reads as
follows:


l-. where land that borders on a navígable body of water or
stream, or on which the whole or a part of a navigable body
of water or stream is situate, or through which a navigable
body of water or stream flows, has been or ís granted by the
Crown, it shall be deemed, in the absence of an express grant
of it, that the bed of such body of water was not intended to
pass and did not pass to the grantee.


lf-51 In Col-eman v. Ontario (Attorney Genera]), there is the
following important statement which provides a focar point for
any inquiry of thís sort. At p. 61,2 D.L.R., Henry rT. stated:
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It is my opinion that the issue whether the stream is
navigable in law must be determined as of the date of the
Crown grant; ít is at that time that title to Èhe bed of the
stream passed to the grantee or was reserved to the Crown as
the case may be. ff title did not then pass to the original
grantee, it has not subsequently been conveyed by deed or
operation of l-aw to any subsequent owner.


[16] What then was conveyed by the Crown patent? The language
of the crown conveyancer was that the grantee r¡¡as to take in
fee simple "al-l- that parcel of l_and being Lot Number Ten


. together with a1l_ the Vüoods and V,iaters thereon lying" .


There \^ras no reservation to the Crown of a body of water or
stream or navigable body of hrater or stream. The grant was a


grant of the l-and and the waters on the land. Title to the bed
of the waterway which is traced across Lot 10 of the original
crown survey passed to the original grantee and thereafter to
his successor ín title and of course, fínal1y to Mr. Haskett.
It fo]lows, therefore, that, absent consideration of the Beds
of Navigabl-e V'laters Act, in 1-984 there was no ilseparate
ownership" of the r¡raterway.


I1-ll fn my view, the legal- effect of the Act, from a simple
reading of its language and the cases, is that in "the absence
of an express grant'r of the "bed of a navigable body of water
or stream, a patent from the province of land bordering on a


navigable body of wat.er or stream, is deemed not to pass the
bed of such body of water. See the case of the Tadenac Club
Ltd., supra, at p. 276 O.R. per Gale ,J. Such is not the case
here; here, there is an express grant from the Crown of the
r'land and waters thereon lying". In short, the Act does not
app1y. It maEters not whether the waterway is navigabl_e since
the fee is vested in the grantee. As was stated by Mulock
C.'J.O. in the Rice Lake case at pp - 449-50 O.L.R.:


The defendant in his evidence seemed to cl_aim that the
r¡/aters covering a portion of the plaintiff company's Iand.
were navigable, and that therefore he had the right, from a


boat, to carry on trapping operations there.
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I¡ühere, naturally or by artificíal means, water covering the
land of a private owner is navigable, a stranger, whether he
has or has not the right of navigation Ín such water, is not
entitled, under the guise of using the water for navigation
purposes, to hunt, shoot, or fish within the precincts of
such private property. Such is the right of the ovrner of the
l-and: cujus est solum ejus est usque ad caerum: Fitzhardinge
(Lord) v. Purcel-I, [1908] 2 Ch. l-39; Micklethwaite v.
Vincent (1892), 8 Times L.R. 685; Beatty v. Davís, 20 O.R.
373 .


And again, in the Tadenac Club case per Gale,J. at p. 2'77 O.R.:


f am of the opinion, Eherefore, that after l_91_1, if a
person received a grant of land in Ontario beside or
surrounding a body of navigable waters, he díd not thereby
receive ownership of the solum unl_ess the patent vras so
worded, and further, that by acquiring ownership of the sol_um


he did not, as a result, become entitled to an exclusive
ríght to fish unless such right was expressly given to him
either at the time or later. rt follows that had the grants
of the lands surrounding and under the waters not been
otherwíse phrased, the plaintiff would not have gained title
to the solum and by statute would not have held exclusive
fishing rights therein. However, because of the express grant
of the lands under Tadenac Bay and Tadenac Lake and of the
fact that the plaintiff did receive a separate grant of the
exclusive right to fish, it is now in exactly the same
positíon as it would have been at common law as owner of
lands bordering upon navigable inland waters, and that being
so, it enjoys the exclusive right to fish those particular
\^¡aters.


[18] I shoul-d not be understood to mean that the
consideration of I'navigability" is unimportant. where there has
been an express grant of the fee without reservation to the
crown of waters and navigability or public use is established,
the fee may be subject to the public's lbona fide] use of the
water for the purpose of navigation. However, this right of
passage over the water does not change ownership to the private
property beneath. There are these words of Boyd C. in Beatty v.
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Davis, supra, at p. 380 O.R.:


If the area of drowned l-and has thus become navigable, then
every part of it is avaíIabl-e for purposes of navigation, and
f cannot draw the line so as to exclude any part of the water
practically navigable which is formed over the plaintiff's
soil: WíIliams v. Wilcox, 8 A. & E.328. The right, however,
is one of way, and does not warrant roving or rambling, for
no useful purpose, over the fishing or fowling parts of the
plaintiff's property. The right of navigation where it exists
is to be used so as not to unnecessarily disturb or interfere
with the enjoyment of the subordinate private rights of
fishing and shooting.


The question as to extent of navigation over or upon the
plaintiff's l-ots is not so clearly before me in evidence as
to justify any definitive judgment upon that part of the
case. But enough appears to prevent any decfaration of
privaEe right which would negative the claim of the public to
use any navigable channels upon the plaintiff's l-and. This
course should, I think, be taken, even if there existed no
original channel or creek leading to the lake through this
land. That is to say, if this place rlras made navigable soIeIy
by artificial work as a public undertaking, then the private
right in Uhe plaintiff of fishing and fowl-ing must be
exercised at least concurrently with the public servitude for
passage. Vühere fresh waters are practically navigable by
whatever means in the way of public improvement, there the
publíc may use the water for bona fide purposes of
navígation, but not so as to occupy the water for the purpose
of fishing or fowl-ing when the soil underneath is the private
property of on e who objects to such occupation.


[19] Navigabílity is, as wel1, of importance where, in the
Crown grant, "navigable watersrr \¡rere specifically reserved to
the Crown or where there is no mention of waters in the paÈent
in which event t.he AcC may apply in the event of a finding of
navigability.


l20l It is cl-ear from the evidence that the width, depth and
use of the waterway changed dramatically foll-owing the damming


CJ
a)
z
o
00
co
O
ce
N
=J
E
ñ
(.'


C)
O
N







of the Sharon Creek in l-968. The applicant points to the
catalogue of principles defined by Henry .T. in Re Cofeman and
in particular, relies on this statement at p. 6l-5 D.L.R. :


(9) It would seem that a stream not navigable in its
natural state may become so as a result of
artif ícial improvements : see per Mulock C.,J. O. in
Rice Lake Fur Co. Ltd. v. McAllister (1,925) , 56


O.L.R. 440 at pp. 449-50, 11,925) 2 D.L.R. 506 at p.
5l-3, cíted obiter by Gale ,J. in the Tadenac case,
supra, at p. 275 O.R., p. 285 D.L.R.; see also,
Stephens v. MacMillan, supra.


L21l It is important to note that this rule and the others
which form a l-ist of principles, as is noted by Henry,T. at pp.
6L2, 613 D.L.R., apply not only to the issue of proprietary
rights but the "right of the public to use the waters as a


highway". In any event, the Rice Lake, Tadenac and Stephens v.
MacMillan, IrgS+] O.n. 133 , 11-9541 2 D.L.R. l-35 (H.C.,1. ) cases
are cases where a finding of "navigabilíty" did not derogate
from an express grant by the Crown of waters and the bed [s] of
such water [s] . Finally, it is important to note that in both
the Coleman and Canoe Ontario cases, the issue of
"navígability" was front and centre because, in both cases,
the Crown expressly reserved to itsel-f from the fee al-l-


navigable waters found within the land conveyed. This case is
therefore distinguishable on the facts from the Coleman and
Canoe Ontarío cases, but indistinguishable from the facts and
the results in the cases of the Tadenac CIub and Beatty.


l22l For these reasons, I find that at the material time,
1984, there was no different orrrseparate ownership" in the bed
of the waterway over the Haskett lands. The applicant fail-s to
qualify for the exemption and in the result, this application
is dismissed. f see no reason why costs should not fol-low the
result. Costs should be to the Township. ff there is
disagreement on the scale or the parties want me to fix the
costs, I may be spoken to.
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Appeal dísmissed.





