Niagara Peninsula Conservation Authority
FULL AUTHORITY MEETING MINUTES

February 19, 2014; 7:00 pm.

3292 Sixth Avenue; Jordan, ON Ball’s Falls Centre for Conservation -Elgin Room

MEMBERS PRESENT:

MEMBERS ABSENT:

STAFF PRESENT:

OTHERS PRESENT:

. Timms (Chairman)
. Jeffs (Vice-Chair)
Baty

. Beattie

. D’Angelo

Dick

. DiFruscio

. Joyner

. Steckley

. Sharpe
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T. Dalimonte (regrets)
T. Easton (regrets)

B. Maves (regrets)

D. Ransom (regrets)

. D’Amario, CAO/Secretary-Treasurer

. Graham, Director, Watershed Management
. Barrick, Manager, Operations

M. Stack, Supervisor, Marketing and Community Relations
Suzanne Mclnnes

Cathy Kaufmann, Accounting Supervisor
Dave Drobitch,

Lee-Ann Hamilton,

Mike Boyko

Michael Reles

L. Conte, Recording Secretary
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Michael Passero, Anthony Kaluzny, John Bacher, Stefanos
Karatopis, Albert Garofalo, John Richmond, Andy Fevez, Jerry
Lemick, Mark Barnfield, Sharon Vanderloos, Don Smith, Len
Aarts, Mike Maclintyre, Bev Lepard, Allen G. Bunyan, Tom & Lisa
Staton, Tom Coutsin, Bob Highcock, Klara & Katleya Young-Chin,
Glenn Robins, Alderman Ted Hessels, Gerry Prentice, Greg &
Erika Furney, Fiona McMurran, C.A. & Herb Haeberle, Rob Houle
(Sun Media), Rob Diermair, Jim Honey (Treasurer Niagara
Landowners Assoc.) Don Wiley, Dave Drobitch, Mark Neufeld,
Frank Belcher, Trudy Janie, Doug Draper.
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ROLL CALL:

The Chairman called the meeting to order at 7:09 p.m. and welcomed all in attendance.

DECLARATION OF CONFLICT OF INTEREST

No conflict of interest declared.

BUSINESS:

(1)

MINUTES — 55" Annual General Meeting — January 15, 2014

The following resolution was presented;

(2)

3)

FA-19-14
Moved by: S. Beattie
Seconded by: D. Joyner
THAT: the minutes of the 55th Annual General Meeting held January
15, 2014 be received and approved as printed
“CARRIED”

MINUTES — Full Authority Meeting — January 15, 2014

The following resolution was presented;

FA-20-14
Moved by: B. Steckley
Seconded by: B. Baty
THAT: the minutes of the Full Authority Meeting held January 15, 2014
be received and approved as printed
“CARRIED”

Business Arising from the Minutes

April informed the board of her resignation to the CAO selection committee. B. Timms
stated this will be addressed under Other Business on tonight’s agenda.

Chairman’s remarks

Chair thanked staff at Binbrook for the hard water crappie fishing derby on February 9™
that had a great turnout. Thanks to Brianne for arranging press coverage; the spectator,
radio and CHCH showed up. Thanks to Andy Fevez for providing hotdogs and
hamburgers and the waiting station. Numerous sponsors provided prizes. A short you-
tube video can be found at http://www.youtube.com/watch?v=DGPZiGi_KiU.

February 17" was Family Day at Ball's Falls. Thanks to staff for arranging the events.
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(4)

(5)

CAO Remarks

As part of the NPCA's continued commitment to staff, the practice of holding staff
meetings will continue at regular intervals. T. D’Amario’s communication included a
commitment to the staff re-alignment being completed and that the Authority is moving
forward to fill vacant positions.

Continuance of Hearing for swimming pool permit — Report No.05-14

With respect to an application by Michael Passero to construct an in-ground pool at 26
Hillcrest Ave. St. Catharines; this hearing is a continuance of the hearing initiated at the
NPCA board meeting of January 15™. Such continuance resulted from a motion to
adjourn the hearing process to allow staff to provide more information. Chair, B. Timms
reminded the hearing parties of the following;

In order to ensure fairness, only board members who were present for the hearing
initiated on January 15 may participate in this continuance hearing and vote on matters
pertaining to the application. In addition, Chair Timms read the Conservation Authorities
Act Section 28 (12).

P. Graham presented Report No. 05-14 which provided a comparative analysis, namely
38 Hillcrest Ave. whereby a permit was issued by NPCA with setback requirements prior
to the implementation of O.Reg 155/06, where NPCA did not have jurisdiction to regulate
valleylands.

A site inspection was conducted by NPCA staff; determining site should lie along the
valley side edge or plateau. Staff reassessed the application referencing NPCA Policy
Section 3.25.4 which states that development (including swimming pools) will “be
considered in cases of unusual circumstances where an Existing Lot of Record contains
insufficient depth to accommodate required setbacks and a Geotechnical Investigation
reveals that some infringement within the setback area, together with mitigative
measures can be accommodated on-site while maintaining bank stability and will result
in no adverse long term environmental impacts”.

NPCA staff has approved Mr. Passero’s application with the conditions outlined in the
report.

Questions from Board

e B. Baty inquired about the second condition set — what size conduit and pipe will be
used for drainage. P. Graham responded there are various ways to address the
drainage condition; however, this has not been established at this time.

e With regards to condition no.1, member D. Dick inquired whether Genivar would be
conducting the inspection and confirming the geotechnical report. P. Graham
responded that this too has not yet been determined. D. Dick believes it would be
prudent to utilize an Engineering firm with like expertise other than Genivar as this
could pose a conflict of interest. P. Graham agrees this would add validity to the
geotechnical report.

e Mr. Passero was invited to respond to staff recommendations outlined in report no. 05-
14, and stated that he agrees with the recommendations and is happy to work with
NPCA to ensure compliance.
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(6)

The following resolution was presented;

FA-21-14

Moved by: B. Baty

Seconded by: S. Beattie

THAT: Report No. 05-14 be received for information purposes, further

to Report No. 01-14, and that Application No. Reg. 07.13.131 for
permission to construct an in-ground swimming pool on the
valley slope of Twelve Mile Creek be approved with the
following conditions, as indicated in Genivar’'s Slope Stability
Assessment Results Report dated September 6, 2013:

1) The pool excavation shall be inspected by a Geotechnical
Engineer to confirm the assumptions of the geotechnical
report (Attachment 7) and to confirm that suitable native
soils are present at depth.

2) It is imperative that all drainage, including potential pool
leakages, associated with the development shall be
directed to the base of the slope to limit the potential for
excessive slope erosion or slope failure.

3) Vegetation shall be replaced and maintained following

construction.
‘CARRIED’

Strategic Plan — Report No. 06-14

T. D’Amario stated that the final draft of the Strategic Plan was produced as a result of
public meetings held and the comments received. The final draft was posted on our
website to allow the public to review it and invited to attend tonight's meeting for
discussion.

Staff recommends a communication plan be adopted should this final draft be accepted.

Delegations:
Anthony Kaluzny - Mr. Kaluzny spoke about federal land patents and stated that a land
patent holds the final say as intended by the Crown. Documents submitted to NPCA are

lattached

Stefanos Karatopis - Mr. Karatopis noted that the public was not given proper notice of
this meeting—and submitted a document from the MNR — Crown Land Management
explaining land tenure; a Fact Sheet from the Ontario Ministry of Agriculture and Food
and Ontario Supreme Court of Justice decisions regarding crown patent. Documents

have been appended. [Fact Sheet, MNR; Crownt [Hokin2001

Dr. John Bacher - Dr. Bacher noted NPCA made a policy change and stated that during
the strategic plan process a decision was made by the NPCA board to stop all watershed
planning, in clear violations of the Regional Council approved NWQPS. No watershed
plans had been developed for Big Forks Creek, Grimshy, Lincoln and the urban parts of
St. Catharines outside the Twelve Mile Creek watershed. Two watershed plans were
suspended mid-way and not completed. These were the watershed plans for the Ten
Mile, Beaverdams Creek and Shriners Creek and the Lower Welland River.
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J. Bacher further stated that the Strategic Plan should not handcuff the NPCA from
acquiring lands within urban boundaries and in designated provincially significant
wetlands. Some of our most vulnerable natural areas, as shown by the NPCA’s own
Nature Forever inventory, are exactly these areas. (submission attached)

Albert Garofalo - Mr. Garofalo highlighted his concern on page 16 of the Strategic Plan
regarding the wording around disposal of public recreational lands and suggested it be
removed from the plan. (submission attached)

Chair, Timms asked if anyone else in the hall wished to come forward and speak on the
draft strategic plan. No one else came forward and Chair Timms thanked all the speakers
and asked that each leave their notes with staff and that their concerns would be recorded.

Comments by Members:

e Member C. D'Angelo concurred with a comment made by J. Bacher regarding the
watershed and stated it's a valid point to include the Ten Mile in the assessment
management.

o Member B. Sharpe is supportive of the communications plan presented and the draft
Terms of Reference for the Community Liaison Committee, however noted a concern
in the language on page 16 of the draft plan. Sharpe is not in agreement with how the
criteria may be interpreted and recommends that the word “disposal” be removed from
the new acquisition and disposal criteria. Sharpe reasoned that it doesn't need to be
there since disposal is actually a transfer of, or in partnership with. We need to make
this clear by removing the word “disposal” and thus proposed an amendment. The
following motion was presented,

FA-22-14

Moved by: B. Sharpe

Seconded by: C. D'Angelo

THAT: the word “disposal” be removed on page 16 of the Draft

Strategic Plan under the new acquisition and disposal criteria.

Member B. Baty stated that should there be an intent to dispose of property, that intent
should be made public prior to disposing any property. Chair, Timms stated this is a
direction to staff and further stated that any proceeds should go to the land acquisition
reserve fund. Timms noted that there may be a surplus property that will not serve the
Authority’s mandate and thus may require a transfer / disposal.

Member DiFruscio is not in favour of disposing any CA property but believes these should
be enhanced and we should look to acquire more.

Member D'Angelo was interested in amending the plan to continue developing the
watershed plans specifically for the Ten Mile Creek however is unclear where that fits into
the plan. Member Sharpe clarified that with a Community Liaison Advisory Committee
(CLAC) in place, we have the framework and it would be appropriate to refer the
watershed plan recommendation to the committee and that can be determined at a later
date. D’Angelo concurs that CLAC will be the appropriate venue to channel this through.

MOTION WAS CARRIED.
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(7)

The board resolved to the following;

FA-23-14

Moved by: D. Dick

Seconded by: S. Beattie

That: the FINAL DRAFT (4) STRATEGIC PLAN be approved as

amended, and

that staff begin the preparations for rollout as outlined in the
communication plan; and

that the DRAFT Terms of Reference for the formation of the
Community Liaison Advisory Committee be approved with the
resolved amendment.

“CARRIED”

Member DiFruscio would like his concern for enhancing wildlife to be noted by the CLAC.

2013 Budget Year-End Report - Report No. 07-14

T. D’Amario reviewed the 2013 unaudited year-end budgets as follows:

Corporate Management had increased expenses in 2013 due to additional consulting
services to the strategic plan and organizational changes. HR costs were significantly
higher in order to implement the organizational structure and the corporate
communications was adjusted in line with the plan to include additional staff.

Watershed Management — increased costs with the Niagara Children’'s Water Festival
were offset by revenues in partnership with Niagara Region. Revenues for the Floodplain
Regulations, Municipal and Development Plan Input & Review allow for surpluses to be
reallocated. The Watershed Report Card costs require a general levy allocation as there
were no external revenues to offset this cost.

Conservation Land Programing — Levy savings in some programs and the overall
expenditure budget savings can be used to offset the user fee shortfall budgeted.

Land Acquisition — There was no land purchased in Hamilton during 2013 with $100,000
being allocated to the reserve fund. The St. Johns Centre purchase and survey in Niagara
Region was completed with a year-end total acquisition fund balance of $1,857,330.

There is an overall increase in the General Operating Contingency to allow for the
anticipated completion of the organizational structure.

e Member C. D’Angelo asked where the OPG reserves are located. C. Kaufmann
responded that it does not show up in this report but will be reflected in the audited
financial statements.
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(8)

(9)

The following resolution was presented;

FA-24-14

Moved by: S. Beattie

Seconded by: A. Jeffs

THAT: Report No. 07-14 regarding the 2013 Current and
Capital/Project Budgets — Unaudited Year End be received,;
and

That the recommended appropriations be approved and
submitted to the NPCA Auditors in preparation of the 2013
Audited Financial Statements.

‘CARRIED’

2014 — Fees Schedule— Report No. 08-14

D. Barrick highlighted some changes to CA fees. Day use, pavilion rentals, seasons
passes and Binbrook CA remain unchanged, however a slight increase in camping fees
at Long Beach and Chippawa Creek is recommended at this time due to the demand for
30 amp electrical service upgrades and to keep costs in line with private park operators.
Comparisons have been provided to the board.

The following resolution was presented;

FA-25-14

Moved by: B. Baty

Seconded by: B. Steckley

THAT: Report No. 08-14 regarding the 2014 Conservation Authority

Fee Schedule be approved.

CARRIED

Borrowing Resolution - Report No. 09-14

T. D’Amario stated that our financial institution requires an annual resolution from the
Authority to allow borrowing funds as may be required. While it is not anticipated that we
will be required to borrow funds for the 2014 budget year, the necessary approvals need
to be in place should the need arise. The maximum borrowing amount is in the amount
of $800,000 and requires the signatures of both Chair & CAO.

The following resolution was presented;

FA-26-14

Moved by: B. Sharpe

Seconded by: C. D'Angelo

THAT: WHEREAS Section 3(5) of The Conservation Authorities Act

authorizes Conservation Authorities to borrow such monies
as may be required until the payment of any grants and
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(10)

(11)

levies; and

WHEREAS the Niagara Peninsula Conservation Authority
deems it appropriate to borrow such sums, with the total
borrowed amount not to exceed $800,000 at any one time in
the year of 2014 to meet approved administration,
maintenance and capital expenditures;

NOW THEREFORE BE IT RESOLVED that the Niagara
Peninsula Conservation Authority be authorized to borrow
from time to time from the Bank of Montreal by way of
overdraft as per a Bank of Montreal overdraft agreement
executed and signed by the Chairman and the Secretary-
Treasurer of the Niagara Peninsula Conservation Authority,
with the total amount not exceeding $800,000 at any one time
in 2014 to meet approved administration, maintenance and
capital expenditures.
“CARRIED”

Policy Resolutions - Report No. 10-14

T. D’Amario noted that we have two policy statements currently in place that require
reaffirmation on an annual basis for the Corporate Health and Safety Policy Statement and
Regulation No 30 — Workplace Violence & Harassment Prevention Policy. No change is
recommended at this time.

FA-27-14
Moved by:
Seconded by:

THAT:

D. Joyner
A. Jeffs

the Health and Safety Policy Statement and Regulation No 30

on Workplace Violence & Harassment Prevention Policy be

reaffirmed and moving forward, that these policy statements

be implemented on an annual fiscal calendar year basis.
“CARRIED”

Project Status Report — Report No. 11-14

o Member A. Jeffs asked for an update to the extensive work required to the lagoon at
Long Beach camp ground. T. D’Amario responded that we received MOE approval
and D. Drobitch further responded that an Engineering assessment was conducted
at the request of the MOE. AMEC Consulting made three recommendations, two of
which have been completed and one left to address.

o A. Jeffs raised a question regarding the FCM tours to be conducted on NPCA
properties. B. Baty noted that he has brought this to staff and will work to prepare a
presentation to the board. He noted that there may be a challenge conducting the
tour in both official languages.

o A. Jeffs inquired about whether NPCA can deny access to the Gord Harry Trail for
the purpose of installing wind turbines. T. D’Amario responded that as a private land

Page |8
Full Authority Meeting — February 19, 2014



(12)

(13)

owner, staff must request board approval.

e With regards to the continuance hearing for Mr. Passero, C. D’Angelo noted that
Genivar has also conducted work for NPCA and questioned if there is a conflict of
interest. T. D’Amario stated that we can make recommendations with the wording in
our policy and report back to the board.

FA-28-14
Moved by: D. Dick
Seconded by: C. D’Angelo
THAT: Report No. 11-14 outlining the status of Authority projects /
programs is received for information
CARRIED
Correspondence

Correspondence submitted by Minster of Transport with regards to the 20 year
agreement between SLSMC and the federal government. Also, circulated to the board
was correspondence from Gordon McNulty and Donna Cridland with comments to the
Draft Strategic Plan. (Copy attached)

The following resolution was presented,

FA-29-14

Moved by: B. Baty

Seconded by: D. DiFruscio

THAT: the correspondence be received for information.

CARRIED
Other Business

e Member DiFruscio is concerned about the endangered species of the Monarch
Butterfly. Can our Conservation areas allow for the planting of milkweed which is
necessary for the survival of this species? DiFruscio suggested staff prepare a report
and send a letter to Conservation Ontario to conduct a study in Ontario and have all
Authorities in Ontario participate in this initiative to save the Monarch Butterfly.

FA-30-14

Moved by: D. DiFruscio

Seconded by: B. Baty

THAT: staff research and report to board on the monarch butterfly

and the milkweed plant, and

That a letter be sent to Conservation Ontario requesting their
involvement in support of the Monarch butterfly.

CARRIED
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o Member C. D’Angelo noted that the “Butterfly Conservatory” in Niagara Falls, owned
and operated by Niagara Parks has an expert in this area and suggested staff consult
with Niagara Parks. Member B. Steckley is involved with a group in the Fort Erie area
and this group is looking into the habitat and location affecting the Monarch Butterfly.
Member B. Sharpe suggested this is a good partnership opportunity. Member B. Baty
suggested we look at public outreach programs to raise awareness.

e Member A. Jeffs resigned from the CAO Selection Committee and as such the
committee requires a replacement. Member D. DiFruscio has volunteered to sit on
the CAO selection committee.

The following resolution was presented,;

FA-31-14
Moved by: B. Sharpe
Seconded by: B. Steckley
THAT: the Board accept A. Jeffs’ resignation from the CAO selection
committee and add member D. DiFruscio to the committee.
‘CARRIED’

With no further business, the following resolution was presented,;

FA-32-14
Moved by: D. Dick
Seconded by: B. Baty
THAT: the meeting move in-camera to discuss violations, status on
forestry by-law and land acquisition(s).
‘CARRIED’

(14) In Camera

(a) Violations / Regulations Status (no report)

(b) Forestry By-law Status (no report)

Communications summary provided and no update at this time.

FA-33-14
Moved by: B. Baty
Seconded by: D. Dick
THAT: oral reports on violations, forestry by-law be received and
look for recommendations at the next board meeting.
“CARRIED”
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(¢) Land Acquisition

Chair, B. Timms declared a conflict of interest on Iltem 1 of the in-camera land
acquisition discussion and requested that the record show he did not participate due to
having received a campaign contribution. Vice-chair A. Jeffs presided over the following
session.

1. Report No. CR-12-14 Resolution No. FA-34-14

“CARRIED”

2. Report No. CR-13-14 - Resolution No. FA-35-14
“CARRIED”

The following resolution was presented:

FA-36-14

Moved by: B. Baty

Seconded by: B. Sharpe

THAT: meeting rise from in-camera with report.
“CARRIED”

The following resolution was presented:

FA-37-14

Moved by: S. Beattie

Seconded by: B. Baty

THAT: members vote to direct staff as discussed in closed session

on property matter 1.

“CARRIED”

Recorded Vote: in favour 9; opposed 0 Note: B. Timms abstained from this vote.
(attached recorded vote)

ADJOURNMENT

There being no further business, the following resolution was presented:

FA-38-14
Moved by: B. Steckley
Seconded by: B. Timms
THAT: this meeting is now adjourned.
Received at 11:45 p.m.
“CARRIED”

W 48 Yo s

Lisa Conte, Recording Secretary D. Bruce Timms, Chairman
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	February 17th was Family Day at Ball’s Falls.  Thanks to staff for arranging the events.


Delegation to the NPCA board, Feb. 19", 2014-02-18

Mr. Chair, board members, NPCA staff and the general public, thank you for the
opportunity to speak to you regarding the Strategic Plan that will be voted on today.

First I want to start out by thanking board member, Brian Batty for insisting that the
changes from the Draft 3 Strategic Plan be highlight so the general public can be made
aware of what has changed with the Final Draft 4.

I would also like to that Mary Stack for sending an email notice of the changes with a
link to the new final draft for board approval.

However, in according to that email “changes from the DRAFT (3) Strategic Plan were to
be highlighted in Magenta.”

In fact, they are not all highlighted, if you go to page 16, the first paragraph, under
Phase 1: the word “Secure” board approval was removed and replaced with “initiate”
board approval but the author of this updated draft plan failed to highlight this change in
magenta.

Further: the word “process” was then added but not highlighted, - also in the first
sentence and only the four words in.

I could go on... the word acquisition was removed and now reads “management” but
again - not highlighted.

But perhaps most troubling is on page 4 of the strategic plan in the first paragraph, which
is a direct quote from Section 20 of the Conservation Authority Act, the word
“restoration” has been removed.

This section also erroneously quotes the old date of the fisheries act which should be
updated to the new act of 2012.

From the outset this plan and the process to legitimize it has been called into question.
The highlighting of the draft changes in magenta cannot even be accomplished properly.
According to past board meeting minutes, the consultant hired to write this report has
even lost the confidence of a number of board members. Not to mention, over 46 letters
were sent in to the board by concerned citizens, organizations and government ministries
in objection to this plan - specifically, to the wording around the disposal of public
recreational lands on page 16.

In my view, the changes in Draft 4 are just illusions... according to my reading of this
document the status quo of the land acquisition and disposal plan has been left as
originally proposed. Did the board not read any of the 40 something letters that were sent
in regarding this? Why not simply remove page 16 from this contentious strategic plan.
Or simply remove the word “disposal”.





I would like to speak a bit in reference to the newly created:
New Acquisition Disposal Criteria that just appeared in this fourth draft.
#1: Is the property outside the urban area?

Do you intend to preserve or acquire only areas in or outside of the urban area?? This is
not clear in the plan?

#2: Is the property already protected through legislation?

Legislation, for instance, protecting Provincially Significant Wetlands only protects the
wet areas, not uplands.
Do you propose to sever off the wetlands on your properties and sell just those??

#3: Are there other organizations that may be more appropriate recipients of the
property?

Allis can say is, how can the CA now be considered an “appropriate recipient” of any
property?

Many questions outlined in my letter to the board of directors remain. For instance:

Will all proposed disposal or disposition of lands first be offered to a local land trust (e.g.

Niagara Land Trust), land conservation organization (e.g. Nature Conservancy of Canada),
or municipality/region or county within which the lands are located for the continued use as
recreational lands ensuring the protection of natural heritage features and the protection of open

space and natural land cover?

Where CA lands have been acquired through transfer of deed from the Nature
Conservancy of Canada, will these lands automatically be returned to that organization?
Where public funds were used to purchase these lands will the proposed disposition be circulated
to the Nature Conservancy for approval? It is assumed these properties were transferred to the
CA with the intent of protection, not for resale.

Where lands have been acquired through a donation or bequest of land to the CA and
protect environmentally significant features, how will the original intent of this gift be
honoured? Will the family who donated the property be given first right of refusal?

When the disposition involves any lands where the Ministry of Natural Resources (MNR)
provided funding for the acquisition of the subject lands, will the proposed disposition be
circulated to the Ministry for approval as outlined in MNR’s Policies and Procedures for
the Disposition of Conservation Authority Lands?

If lands are sold will the proceeds of the sale remain in the land acquisition budget or will
it go into the generai budget?

#5: Is the acquisition/or disposal clearly within the statutory mandate of the NPCA?
Well I went to the NPCA web site to look at that mandate. It states: The legislative

mandate of the Conservation Authority, as set out in Section 20 of The Conservation
Authorities Act, is to establish and undertake programs designed to further the





conservation, restoration, development and management of natural resources. The NPCA
fulfills this mandate by advocating and implementing programs that provide for the
acquisition of conservation and hazard lands and enhance the quality of life in its
watershed by using its lands for regional recreation, heritage preservation and
conservation education. Nowhere in this mandate does it advocate the disposal of lands.
Why would a CA acquire lands and then dispose of them?

The land holdings of the NPCA represent a considerable percent of natural cover in their
jurisdictional area and contribute to forest cover targets for the region.

Why isn’t meeting a certain percent forest cover in the watershed a specific land
acquisition disposal criteria?

The history of the Conservation Movement in fact has a lot to do with forest cover. The
beginnings of Conservation Authorities in this province are rooted in land acquisition and
reforestation. A quick look back at the history tells us:

As early as 1879, the Ontario Fruit Growers Association tabled a report recognizing the
importance of “the planting of forest trees,... [in] forming a preventative against drought
and devastating floods.” At their 1880 meeting, it was stated, “if something is not...
done... we shall... inhabit... an unfruitful region.” (source: Riley, John L. The Once and
Future Great Lakes Country. 2013).

Businessmen in NY State observed the threat of deforestation and poor planning and in
1885 helped to enact legislation to protect the Adirondacks, the headwater source of NY
Cities drinking water and the Erie Canal. Wise planning and legislation is credited with
saving their drinking water source, and stopping their canal and its reliant commerce
from drying up.

By the 1900’s deforestation and poor planning was being linked to water issues and
changes in the local climate. In 1879, Toronto Engineer, Kivas Tully — the Architect of
the old St. Catharines and Welland Court Houses, attributed the lowering of Lake
Ontario’s water level to forest clearing and, in 1904, documented the link between the
decline in precipitation and lake levels, and the increase in temperature, to deforestation.
(source: Riley, John L. The Once and Future Great Lakes Country. 2013).

This set the stage for Edmund Zavitz, a native of the NPCA watershed, and the father of
reforestation in Ontario. This fantastic story is well told by author John Bacher’s in his
recent book “Two Billion Trees and Counting: The Legacy of Edmund Zavitz". In 1904
Zavitz reported to the province that only 15% of woodland remained in the settled
townships of southern Ontario.

A bit farther north in Ontario, and the people there fared even worse, the lack of wise
planning, overcutting and farming of marginal lands caused the government to buy back
the land sold to settlers and remove the “degenerating population” from the ravages of the
unregulated landscape (Riley, John L. The Once and Future Great Lakes Country. 2013).





In the face of these threats, the province knew they could not reforest all these lands
alone, so they passed the Counties Reforestation Act in 1911 asking local authorities to
help. Zavitz’s work led to a number of public tree nurseries that stocked tens of
thousands of acres of private, provincial, county and then Conservation Authority lands.
The nurseries he helped establish continued up until the 1990’s, when closed by the
Ontario Conservatives under Mike Harris.

In 1941, the Guelph Conference was held to discus Conservation and Post-War
Rehabilitation. This brought together the best minds of the time. The goal was clear
“Replacing the unplanned individualistic exploration of the past hundred years by
planned management based on knowledge and recognizing public as well as private
interest.” (source: Riley, John L. The Once and Future Great Lakes Country. 2013).

From this, a survey of the Ganaraksa watershed was conducted to set a standard for such
reports region wide. The report identified lands that should be conserved, bought and
planted, and the man power and funds needed to do so.

Three years later, the Ontario Government acted on the recommendations of the
Ganaraska report and combined this approach with that of the Grand River Commission
Act of 1938 to create and pass the Conservation Authorities Act in 1946, mandating
communities that shared watersheds to pursue their own conservation priorities (source:
Riley, John L. The Once and Future Great Lakes Country. 2013).

So, going back to New Acquisition Disposal Criteria #5 of the final draft of the
strategic plan: Is the acquisition/or disposal clearly within the statutory mandate of
the NPCA?

What does this board think the statutory mandate of the NPCA is?
[ think this board is on the wrong side of history. Time will tell.

Election time is near and the elected members of this board will be held accountable for
their decisions.

It is clear that the original and previous boards of the NPCA did great work and left us
with a solid foundation - a living legacy of protected, public, recreational areas. Francis
Goldring, Doug Eliot, Mel Swart and the other original board members that championed
the true mandate of the CA would be rolling over in their graves if they could read the
strategic plan to be voted on today.

What will the legacy of this board be? The public will not stand for the sale of CA lands.

A motion to defer draft 4 of the strategic plan until questions regarding it can be
addressed is the only responsible way forward.






Deed with Dower—Page 3—115

TO HAVE AND TO HOLD unto the said granteeg their heirs and assigns to and for

their sole and only use forever, ag joint tenants and not as
tenants in commocn

SUBJECT NEVERTHELESS to the reservations, limitations, provisoes and conditions
expressed in the original grant thereof from the Crown.

The said grantor COVENANTS with the said grantees THAT she ha & the
right to convey the said lands to the said grantees notwithstanding any act of the said

grantor

AND that the said grantee 8 shall have quiet possession of the said lands free from all

encumbrances.

AND the said grantor COVENANTg with the said grantee g that ghe will execute

such further assurances of the said lands as may be requisite.

AND the said grantor COVENAN'E with the said granteeg that she ha 3 done no

act to encumber the said lands.

AND the said grantor RELEASE3 to the said grantee £ ALL her claims upon
the said lands.






Subject:

Saker v. Middlesex Centre (Chief
Building Official), 2001 CanLII 28088
(ON S.C.)

Patent does not describe navigable waters in reservations.

Van Diepen v. Thomson, 2011 ONSC 2020
(CanLll)

—and -

HER MAJESTY THE QUEEN IN THE RIGHT OF ONTARIO, KEVIN THOMSON, MILDRED
THOMSON and THE PARRY SOUND POWERGEN CORPORATION

Patent notes navigable waters in reservations. ‘
SEE NOT

s

Legislative Assembly — Debates - Volume 3
March 29, 1949 - Page 1463

PUBLIC LANDS ACT

CLERK OF THE HOUSE: 3™ Order ; House in Committee on Bill No. 157, "An Act to amend The Public Lands Act," Mr.
Scott.

MR. W. DENNISON (CCF St. David) : Mr. Chairman, may | ask a question on Section 4? | wonder if the hon. Minister (Mr.
Scott) would explain if Section 4 has anything to do with land which is not suitable for farming? | wonder if the
department exercises control over the lands they permit to be removed from pine and put into farming. Usually land
that grows red or white pine is not very good for farming.





Please read the following for your consideration.

From

Saker v. Middlesex Centre

[21] It is important to note that this rule and the others which form a list of principles, as is noted by
Henry J. at pp. 612, 613 D.L.R., apply not only to the issue of proprietary rights but the “right of the
public to use the waters as a highway”. In any event, the Rice Lake, Tadenac and Stephens v.
MacMillan, [1954] O.R. 133, [1954] 2 D.L.R. 135 (H.C.J.) cases are cases where a finding of
“navigability” did not derogate from an express grant by the Crown of waters and the bed(s] of such
water[s]. Finally, it is important to note that in both the Coleman and Canoe Ontario cases, the issue
of “navigability” was front and centre because, in both cases, the Crown expressly reserved to itself
from the fee all navigable waters found within the land conveyed. This case is therefore
distinguishable on the facts from the Coleman and Canoe Ontario cases, but indistinguishable from
the facts and the results in the cases of the Tadenac Club and Beatty.

[22] For these reasons, | find that at the material time, 1984, there was no different or “separate
ownership” in the bed of the waterway over the Haskett lands. The applicant fails to qualify for the
exemption and in the result, this application is dismissed. | see no reason why costs should not follow
the result. Costs should be to the Township. If there is disagreement on the scale or the parties want
me to fix the costs, | may be spoken to.

The point being is that reference to entitlement reverts back to the original time of the patent
regardless of change over time or by influence.

That being said the term on the patent is "Forever" it was the intent of the Crown, who at the time had
entitlement of all lands to alienate it's self from property under its domain with reservations. Had the
Crown wanted a lesser term or it to revert back to Government control it would have been stated in

the patent.





Also if successor Governments were to have control over private lands that too would have been
stated in the reservations on the patent. This was not the case.

Van Diepen v. Thomson, 2011 ONSC 2020
(CanLll)

[100]

[131]

35).
[154]

Mr. Forth testified that the double heavy line in Exhibit 37 with no PIN for the space in
between meant that the land within the two lines was Crown land. His inspection of Exhibits
38 and 39 confirmed his opinion that Martin’s Creek was a navigable stream as creeks not
navigable are shown with a single line. This is further confirmed by Mr. Grant’s original field
notes showing Martin’s Creek as a river outlined by two lines.

The Crown Patent relating to the Lot 26, Concession 8 in the Township of Christie,
District of Parry Sound states: “Saving, excepting and reserving, nevertheless unto Us,
Our Heirs and Successors, the free use, passage and enjoyment of, in, over and upon
all navigable waters which shall or may hereafter be found on or under, or be flowing
through or upon any part of the said Parcel or Tract of land hereby granted aforesaid,
and reserving also the right of access to the shores of all rivers, streams and lakes for
all vessels, boats and persons, together with the right to use so much of the banks
thereof, not exceeding one chain in depth from the water’s edge, as may be necessary
for fishery purposes.”[21]

The practical result of the court’s finding and declaration is that Mr. Van Diepen and Ms.
Fitzgerald, if permitted by the Crown, would be traversing Crown Land and not the Thomson
property in order to access the Van Diepen property. Subject to the rights and reservations of
the Crown, Mr. Van Diepen and Ms. Fitzgerald could cross freely across Crown Land without
fear of trespassing on the Thomson property and without fear of prosecution for trespass.
While there has been no challenge to this court’s jurisdiction to grant declaratory relief, this
court has jurisdiction to grant declaratory relief as found in section 97 of the Courts of Justice
Act which states:

The Court of Appeal and Superior Court of Justice, exclusive of the
Small Claims Court may make binding declaration of right, whether
or not any consequential relief is or could be claimed.[26]





In summation, the patent holds the final say as intended by the Crown, King George the 3rd.

TonyK.
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RECORDED VOTE

Date: February 19, 2014
Subject: Full Authority Meeting

Vote to Direct Staff on Property No. 1 (REPORT NO.12-14) In closed session

Resolution No. FA -37- 14

NAME YES NO
Baty, Brian v
Beattie, Stewart v
v

D’Angelo, Carmen

Dalimonte, Tony - REGRETS

. . v
Dick, Dennis
. . .. v
DiFruscio, Dominic
Easton, Trevor - REGRETS
s g . v
Jeffs, April Vice-Chair
v
Joyner, Douglas
Maves, Bart - REGRETS
Ransom, Doug - REGRETS
v
Sharpe, Barry
v

Steckley, Bob
Timms, Bruce - Chairman ABSTAINED FROM VOTE

Port Colborne - VACANT SEAT

TOTALS:

VERIFIED BY:
Tony D’Amario, CAO/Secretary-Treasurer





















































































































































Saker v. McConnell, in his capacity as Chief
Building Official of the Township
of Middlesex Centre

[Indexed as: Saker v. Middlesex Centre (Chief
Building Official)]

57 O.R. (3d) 496
[2001] O0.J. No. 5473
Docket No. 30766/00

Ontario Superior Court of Justice
Hockin J.
December 17, 2001

Real property -- Crown patent -- Waters and watercourses --
Ownership of waterway -- Navigable waters -- Crown patent
expressly including ownership to waterway -- Provision in Beds

of Navigable Waters Act deeming ownership in bed of water not
to pass to grantee not applying -- Beds of Navigable Waters
Act, R.S5.0. 1990, c. B.4, s. 1.

MS owned a property in the Township of Middlesex Centre. In
order to obtain a building permit to construct a home on his
property, MS had to establish that the property wag within an
exception under the municipal zoning by-law with respect to the
minimum lot area and lot frontage for lands zoned agricultural.
The exception applied where two "lots exist and are held in
separate ownership in any agricultural zone prior to the date
of the passing of this By-law". MS submitted that his property
was entitled to this exception because there was a navigable
watercourse situated on it and thus the title to the bed in the
waterway had not passed with the Crown patent of the lands. He
relied on s. 1 of the Beds of Navigable Waters Act, which
provides that where lands on which a navigable body is situated
is granted by the Crown, it shall be deemed, in the absence of
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an express grant of it, that the bed of such water was not
intended to pass to the grantee. The Chief Building Official,
however, refused to gr ant the permit because he was not
satisfied that the subject property could be considered an
existing lot for the purposes of the exception. MS appealed.

Held, the appeal should be dismissed.

The Crown patent of the lands made no mention of a
reservation of a navigable body of water or any water. Rather,
the grant was a grant of the land and the waters on the land.
Thus, there was an express grant from the Crown, and s. 1 of
the Beds of Navigable Waters Act did not apply. It did not
matter whether the waters were navigable since the fee was
vested in the grantee. This did not mean that the consideration
of navigability was unimportant. Where there has been an
express grant of the fee without reservation to the Crown of
waters and navigability or public use is established, the fee
may be subject to the public's bona fide use of the water for
the purpose of navigation. However, this right of passage over
the water does not change ownership of the private property
beneath. Accordingly, there was no separate ownership in the
immediate case and MS failed to qualify for the exception.

Cases referred to

Beatty v. Davis (1891), 20 O.R. 373 (Ch.); Canoe Ontario v.
Reed (1989), 69 O.R. (2d) 494, 6 R.P.R. (2d) 226 (H.C.J.);
Coleman v. Ontario (Attorney General) (1983), 143 D.L.R. (3d)

608, 27 R.P.R. 107, 12 C.E.L.R. 104 (Ont. H.C.J.); Rice Lake
Fur Co. Ltd. v. McAllister (1925), 56 O.L.R. 440, [1925] 2
D.L.R. 506 (C.A.); Stephens v. MacMillan, [1954] O.R. 133,

[1954] 2 D.L.R. 135, 71 C.R.T.C. 101 (H.C.J.); Tadenac Club
Ltd. v. Hebner, [1957] O.R. 272, 9 D.L.R. (2d) 282 (H.C.J.)

Statutes referred to
Beds of Navigable Waters Act, R.S.0. 1990, c. B.4, s. 1

Building Code Act, 1992, S$.0. 1992, c. 23, s. 25
Planning Act, R.S.0. 1990, c. P.13
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APPEAL under s. 25 of the Building Code Act, S.0. 1992, c.
23.

David MacKenzie, for applicant.

David Thompson, for respondents.

[1] HOCKIN J.: -- This is an application in the nature of an
appeal under s. 25 of the Building Code Act, 1992, S.0. 1992,
c. 23 which involves the characterization of a watercourse over
a piece of land and the determination of what interest, if any,
the applicant and his brother have in the bed of the
watercourse. The application involves a consideration of the
Crown patent and s. 1 of the Beds of Navigable Waters Act,
R.S.0. 1990, c. B.4.

[2] The subject land is located in the Township of Middlesex
Centre, the respondent herein. The land is a ten-acre 'L
shaped lot with 228 feet of frontage on the north side of
Sharon Road, an east-west road, and 315 feet of frontage on the
west side of Carriage Road, a north-south road. In October
1999, the applicant, as agent for its registered owner, Charles
Haskett, as a prelude to its purchase, applied for a Planning
Act, R.S5.0. 1990, c. P.13 consent to divide the property into
two parts. The application was denied and an appeal of the
decision to the OMB was dismissed as abandoned.

[3] On December 17, 1999, Mr. Haskett conveyed the land to
the applicant's sister-in-law, Maria Saker. The property was
then surveyed to delineate a seven-acre area of land north of
the watercourse and a three-acre area of land south of the
watercourse. The seven-acre piece fronted onto Carriage Road
and the three-acre piece onto Sharon Drive. The survey
described the watercourse over the Haskett land as "Unpatented

Crown Lands".

[4] On January 18, 2000, Maria Saker conveyed the three-acre,

or south part, which fronts onto Sharon Drive to the applicant
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and his wife, Susan Saker. On March 14, 2000, they applied for
a building permit for the purpose of building a home on the
land. The covering note with the application explained to the
Township that "this lot was created when the Crown flooded the
lands as part of the creation of the Sharon Creek reservoir,
severing the subject parcel from the original lot (municipal
address 4415 Carriage Road). The portion owned by the Crown is

marked as 'Unpatented Crown lands' on the survey."

[5] The reason for Mr. Saker's mention of the "flooded lands"
is the following. The permitted land use for the subject land
was agricultural and s. 9.2(a) and (b) of By-law 8-1984,
requires a minimum lot area and lot frontage which far exceeded
the area and frontage of the January 18, 2000 conveyed land.
However, s. 6.1(e) of the By-law carved out an exception where
two "lots exist and are held in separate ownership in any
agricultural zone prior to the date of the passing of this By-
law". The Sakers took the position that the watercourse at
all material times has been "navigable" within the meaning of
the Beds of Navigable Waters Act and the often-cited cases of
Coleman v. Ontario (Attorney General) (1983), 143 D.L.R. (3d)
608, 27 R.P.R. 107 (Ont. H.C.J.) per Henry J. and Canoe Ontario
v. Reed (1989), 69 O.R. (2d) 494, 6 R.P.R. (24) 226 (H.C.J.),
per Doherty J. (as he then was).

[6] On May 18, 2000, the respondent building official, James
McConnell, for the Township refused to issue the building
permit because "we are not satisfied that the subject property
can be considered an 'existing lot' for the purposes of section
6.1(e) of the former Township of Delaware Zoning By-law 8-1984.
We will be further investigating the navigability of the 'water
body' at the rear of your property prior to the construction of
the Sharon Dam."

[7] The subject of the application is the appeal of this

decision.

[8] A short history of the land and the watercourse is
important to an understanding of the issues. The original
survey of the Township was done in 1792 or 1794. The plan was
part of the evidence. The plan depicts the watercourse and its
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connection with what later became known as Sharon Creek. No
measurement or width is depicted for either although, for the
Thames River, into which the Sharon Creek emptied, there is
width to its representation. The evidence also included the
Crown patent for the Haskett land. The Crown's grant was in
respect of the "whole of Lot . . . together with all the Woods
and Waters thereon lying". The only reservation which the Crown
kept to itself was "all mines of Gold, Silver, Copper, Tin,
Lead, Iron and Coal . . . that shall be found and all White
Pine Trees that shall grow". There is no mention by the Crown
of a reservation of a "navigable" body of water or any water.

The date of the Crown grant was 1846.

[8] In 1967, the Lower Thames Valley Conservation Authority
determined to dam the Sharon Creek at a point not far
downstream from the junction of the Lot 10 watercourse and
Sharon Creek. The Authority to this end, by expropriation,
obtained an easement which enabled the Authority to flood the
lands adjacent to Sharon Creek including the subject land. The
dam was completed in 1968 and the water backed up and into the
ravine through which the watercourse depicted in the Crown's
survey crossed the Haskett land. Exhibit 14 illustrates very
well the extent of the watercourse to the flooded water level
and the widths and depths of the watercourse at various points
upstream from the limit of standing water at point B-B of this
exhibit. It is clear from the evidence that the extent of the
standing water from the east limit of the land (point A-A of
Exhibit 14) to its west limit is such that the watercourse, in
its flooded state, bisects the Haskett land. To the east, it is
approximately 12 feet wide but it widens out quickly and
considerably to the point that at about the halfway point
across the land, it is 60 to 80 feet wide and, from the scale
of the exhibit, it is almost 100 feet wide at the west limit of
the land.

[10] In my view, the applicant may only succeed if he is
favoured by the "existing lots" exception carved out by s.
6.1(e) of By-law 8. The by-law will apply only if ownership in
the bed of the watercourse was "separate ownership" to the
ownership of the land at the time of the passage of the by-law,
or 1984. The possible creation of two lots by the January 18,
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2000 transfer does not assist the applicant. If the applicant
is to be successful, there must be a finding of "separate
ownership" in the bed of the watercourse if the frontage and

area requirements for agricultural land may be overlooked.

[11] The position of Mr. Saker is that the watercourse is in
law, a "navigable waterway". He invokes the declaratory
jurisdiction of the court under the Beds of Navigable Waters
Act. It is contended that if the waterway is "navigable" within
the meaning of the cases and the Act, then title to the bed of

the waterway did not pass with the Crown grant.

[12] The Township asserts that the waterway is not
"navigable" now and, more importantly, it contends that the
watercourse was not navigable at the time of the Crown grant.
The Act does not apply in a way which assists Mr. Saker, it

asserts.

[13] Counsel have provided me with helpful review of the
authorities and copies of the cases. I am instructed, in
particular, by the following: Canoe Ontario v. Reed, supra;
Coleman v. Ontario (Attorney General), supra; Tadenac Club Ltd.
v. Hebner, [1957] O.R. 272, 9 D.L.R. (2d) 282 (H.C.J.) per Gale
J. (as he then was); Beatty v. Davis (1891), 20 O.R. 373 (Ch.)
per Boyd C.; and Rice Lake Fur Co. Ltd. v. McAllister (1925),
56 O.L.R. 440, [1925] 2 D.L.R. 506 (C.A.).

[14] Section 1 of the Beds of Navigable Waters Act reads as
follows:

1. Where land that borders on a navigable body of water or
stream, or on which the whole or a part of a navigable body
of water or stream is situate, or through which a navigable
body of water or stream flows, has been or is granted by the
Crown, it shall be deemed, in the absence of an express grant
of it, that the bed of such body of water was not intended to

pass and did not pass to the grantee.

[15] In Coleman v. Ontario (Attorney General), there ig the
following important statement which provides a focal point for
any inquiry of this sort. At p. 612 D.L.R., Henry J. stated:
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It is my opinion that the issue whether the stream is
navigable in law must be determined as of the date of the
Crown grant; it is at that time that title to the bed of the
stream passed to the grantee or was reserved to the Crown as
the case may be. If title did not then pass to the original
grantee, it has not subseqguently been conveyed by deed or

operation of law to any subsequent owner.

[16] What then was conveyed by the Crown patent? The language
of the Crown conveyancer was that the grantee was to take in
fee simple "all that parcel of land . . . being Lot Number Ten

together with all the Woods and Waters thereon lying".
There was no reservation to the Crown of a body of water or
stream or navigable body of water or stream. The grant was a
grant of the land and the waters on the land. Title to the bed
of the waterway which is traced across Lot 10 of the original
Crown survey passed to the original grantee and thereafter to
his successor in title and of course, finally to Mr. Haskett.
It follows, therefore, that, absent consideration of the Beds
of Navigable Waters Act, in 1984 there was no "separate

ownership" of the waterway.

[17] In my view, the legal effect of the Act, from a simple
reading of its language and the cases, is that in "the absence
of an express grant" of the "bed of a navigable body of water
or stream, a patent from the Province of land bordering on a
navigable body of water or stream, is deemed not to pass the
bed of such body of water. See the case of the Tadenac Club
Ltd., supra, at p. 276 O.R. per Gale J. Such is not the case
here; here, there is an express grant from the Crown of the
"land and waters thereon lying". In short, the Act does not
apply. It matters not whether the waterway is navigable since
the fee is vested in the grantee. As was stated by Mulock
C.J.0. in the Rice Lake case at pp. 449-50 O.L.R.:

The defendant in his evidence seemed to claim that the
waters covering a portion of the plaintiff company's land
were navigable, and that therefore he had the right, from a

boat, to carry on trapping operations there.
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Where, naturally or by artificial means, water covering the
land of a private owner is navigable, a stranger, whether he
has or has not the right of navigation in such water, is not
entitled, under the guise of using the water for navigation
purposes, to hunt, shoot, or fish within the precincts of
such private property. Such is the right of the owner of the
land: cujus est solum ejus est usque ad caelum: Fitzhardinge
(Lord) v. Purcell, [1508] 2 Ch. 139; Micklethwaite wv.

Vincent (1892), 8 Times L.R. 685; Beatty v. Davis, 20 O.R.
373.

And again, in the Tadenac Club case per Gale J. at p. 277 O.R.:

I am of the opinion, therefore, that after 1911, if a
person received a grant of land in Ontario beside or
surrounding a body of navigable waters, he did not thereby
receive ownership of the solum unless the patent was so
worded, and further, that by acquiring ownership of the solum
he did not, as a result, become entitled to an exclusive
right to fish unless such right was expressly given to him
either at the time or later. It follows that had the grants
of the lands surrounding and under the waters not been
otherwise phrased, the plaintiff would not have gained title
to the solum and by statute would not have held exclusive
fishing rights therein. However, because of the express grant
of the lands under Tadenac Bay and Tadenac Lake and of the
fact that the plaintiff did receive a separate grant of the
exclusive right to fish, it is now in exactly the same
position as it would have been at common law as owner of
lands bordering upon navigable inland waters, and that being
so, it enjoys the exclusive right to fish those particular

waters.

[18] I should not be understood to mean that the

consideration of "navigability" is unimportant. Where there has
been an express grant of the fee without reservation to the
Crown of waters and navigability or public use is established,
the fee may be subject to the public's [bona fide] use of the
water for the purpose of navigation. However, this right of
passage over the water does not change ownership to the private
property beneath. There are these words of Boyd C. in Beatty v.
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Davis, supra, at p. 380 O.R.:

If the area of drowned land has thus become navigable, then
every part of it is available for purposes of navigation, and
I cannot draw the line so as to exclude any part of the water
practically navigable which is formed over the plaintiff's
soil: Williams v. Wilcox, 8 A. & E. 328. The right, however,
is one of way, and does not warrant roving or rambling, for
no useful purpose, over the fishing or fowling parts of the
plaintiff's property. The right of navigation where it exists
is to be used so as not to unnecessarily disturb or interfere
with the enjoyment of the subordinate private rights of

fishing and shooting.

The question as to extent of navigation over or upon the
plaintiff's lots is not so clearly before me in evidence as
to justify any definitive judgment upon that part of the
case. But enough appears to prevent any declaration of
private right which would negative the claim of the public to
use any navigable channels upon the plaintiff's land. This
course should, I think, be taken, even if there existed no
original channel or creek leading to the lake through this
land. That is to say, if this place was made navigable solely
by artificial work as a public undertaking, then the private
right in the plaintiff of fishing and fowling must be
exercised at least concurrently with the public servitude for
passage. Where fresh waters are practically navigable by
whatever means in the way of public improvement, there the
public may use the water for bona fide purposes of
navigation, but not so as to occupy the water for the purpose
of fishing or fowling when the soil underneath is the private

property of on e who objects to such occupation.

[19] Navigability is, as well, of importance where, in the
Crown grant, "navigable waters" were specifically reserved to
the Crown or where there is no mention of waters in the patent
in which event the Act may apply in the event of a finding of

navigability.

[20] It is clear from the evidence that the width, depth and

use of the waterway changed dramatically following the damming
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of the Sharon Creek in 1968. The applicant points to the
catalogue of principles defined by Henry J. in Re Coleman and

in particular, relies on this statement at p. 615 D.L.R.:

(9) It would seem that a stream not navigable in its
natural state may become so as a result of
artificial improvements: see per Mulock C.J.0. in
Rice Lake Fur Co. Ltd. v. McAllister (1925), 56
O.L.R. 440 at pp. 449-50, [1925] 2 D.L.R. 506 at p.
513, cited obiter by Gale J. in the Tadenac case,
supra, at p. 275 O.R., p. 285 D.L.R.; see also,

Stephens v. MacMillan, supra.

[21] It is important to note that this rule and the others

which form a list of principles, as is noted by Henry J. at pp.

612, 613 D.L.R., apply not only to the issue of proprietary
rights but the "right of the public to use the waters as a
highway". In any event, the Rice Lake, Tadenac and Stephens v.
MacMillan, [1954] O.R. 133, [1954] 2 D.L.R. 135 (H.C.J.) cases
are cases where a finding of "navigability" did not derogate
from an express grant by the Crown of waters and the bed[s] of
such water(s]. Finally, it is important to note that in both
the Coleman and Canoe Ontario cases, the issue of
"navigability" was front and centre because, in both cases,
the Crown expressly reserved to itself from the fee all
navigable waters found within the land conveyed. This case is
therefore distinguishable on the facts from the Coleman and
Canoe Ontario cases, but indistinguishable from the facts and
the results in the cases of the Tadenac Club and Beatty.

[22] For these reasons, I find that at the material time,

1984, there was no different or "separate ownership” in the bed

of the waterway over the Haskett lands. The applicant fails to
gualify for the exemption and in the result, this application
is dismissed. I see no reason why costs ghould not follow the
result. Costs should be to the Township. If there is
disagreement on the scale or the parties want me to fix the

costs, I may be spoken to.

Appeal dismissed.
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